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151st  JUDICIAL DISTRICT 

PLAINTIFFS’ RESPONSE TO DEFENDANT NABORS DRILLING

INTERNATIONAL LIMITED’S MOTION FOR SUMMARY JUDGMENT

Now come Plaintiffs, GLORIA HORSCH, et al. in the above-entitled and numbered cause, and file this Response to Defendant Nabors Drilling International Limited’s (“NDIL”) Motion for Summary Judgment, and in support show as follows:

I.  SUMMARY OF RESPONSE 

NDIL’s corporate representative admits that the company knew of an unreasonable risk of harm to Ron Horsch at the company’s drilling rig in Yemen, thus the company had a duty to use ordinary care to protect him.  Because NDIL provided no security at its Rig 226, its employee, Naji Alkumeem, was able to bring a gun inside the drilling location, and possess the gun at the drilling location for several months.  Because NDIL consciously chose to breach its contractual obligation to provide a guard force of no less than seven guards on location at the rig, Alkumeem was not apprehended on March 18, 2003 during the three to four minutes after he fired five shots inside the drilling location, and before he shot Ron Horsch.  Because NDIL did not supervise its employees at Rig 226, Alkumeem remained at the work site despite the fact that he possessed a gun for several months, was using a combination of the illegal intoxicating drug “qat” and prescription drugs (the latter prescribed by the NDIL rig medic), had a history of mental illness, and made prior threatening statements directed to the U.S. oil companies.  NDIL retained Alkumeem at the worksite even thought it knew about, and facilitated, his regular use of the illegal intoxicating drug “qat” at the worksite.  NDIL also knew that Alkumeem was connected to the terrorist organization Al Qaeda, yet retained him at the worksite.

NDIL only challenges the duty, proximate cause, and control elements of the premises liability claim, and argues that the negligent hiring claim fails as a matter of law.  NDIL does not challenge Plaintiffs’ other thirteen causes of action.

A.
Duty
NDIL primarily challenges the duty element of Plaintiffs’ premises liability claim.  NDIL spends the first twenty-seven pages of its thirty-five page motion addressing only this element.  However, NDIL’s Yemen Area Manager and designated corporate representative in this case, Owen Frail, testified that NDIL knew of an unreasonable risk of harm to Ron Horsch at Rig 226.  This admission alone constitutes evidence sufficient to raise a fact issue on the duty element of the premises liability claim.

Even if NDIL had not admitted its knowledge of the unreasonable risk of harm to Ron Horsch, it still would have had a duty to use ordinary care to protect him for several additional reasons.  
First, NDIL knew that its Yemeni employees were regularly using an illegal intoxicating drug on the job.  According to NDIL’s Rig Mechanic, Mark Edwards, most of NDIL’s Yemeni employees, including Alkumeem, regularly used the drug “qat” in the workplace.  NDIL’s work contract with Alkumeem defines “qat” as an “intoxicating substance.”  NDIL’s Quality Manager who approved the company’s drug policy, Keith Stratton, testified that he knew that “qat” is an illegal drug in the United States.  Indeed, “qat” is a Schedule I drug under the U.S. Controlled Substances Act, which places it in the same category as heroin and LSD.  Nevertheless, Mr. Stratton testified that NDIL’s drug policy did not prohibit its employees from using “qat” on the job in Yemen.  In fact, according to Mr. Stratton, NDIL’s drug policy specifically allowed its employees to use this illegal intoxicating drug on the job in Yemen.
Second, NDIL knew that most of its Yemeni employees were connected to a notorious international terrorist organization.  The NDIL Rig Mechanic, Mr. Edwards, testified that most of NDIL’s Yemeni employees, including Alkumeem, were connected to the terrorist organization Al Qaeda.  

Third, based on investigations by multiple entities, there is evidence that NDIL employee Naji Alkumeem possessed a gun at the drilling location for several months, was using prescription medications (in combination with “qat”) prescribed by the NDIL medic, had a history of mental illness, and made prior threatening statements directed to the U.S. oil companies.  According to security expert John L. Currie, NDIL should have known about all of this conduct.

Fourth, NDIL knew that Yemen is one of the most dangerous countries in the world.  Several terrorist groups are based in Yemen, including Al Qaeda.  From 2000 through 2003, there were at least 102 reported acts of terrorism in Yemen.  There is ample evidence of prior criminal acts in Yemen, as well as prior security incidents involving oil operations in Yemen.  
Fifth, NDIL contractually assumed a duty to protect Ron Horsch.  In signing the Drilling Contract for Rig 226, NDIL contractually promised to provide a guard force of no less than 10.5 guards, including no less than seven guards on location.
Seventh, NDIL voluntarily assumed a duty to protect Ron Horsch.  There is evidence that NDIL took some steps, however woefully inadequate, to attempt to provide some element of security at Rig 226.
Finally, NDIL consciously chose to breach is security obligations under the Drilling Contract and provide almost no security at Rig 226.  NDIL’s corporate representative, Owen Frail, testified that shortly after the Al Qaeda-orchestrated attacks on 9/11, NDIL intentionally breached its contractual security obligations under the Drilling Contract and chose to provide almost no security at Rig 226.  Thus, NDIL knew about all of the above-referenced circumstances at its rig, yet chose to provide almost no security wanyway.


B.
Proximate Cause
NDIL next challenges the proximate cause element of the premises liability claim.  Contrary to NDIL’s arguments, there is ample evidence of proximate cause.  
First, NDIL’s corporate representative testified that the purpose of security at a rig like Rig 226 is to prevent precisely what happened in this case.  
Second, an independent witness who personally worked at Rig 226 and responded to the shootings testified that the presence of guards would have prevented the death of Ron Horsch.   

Finally, the testimony of security expert John L. Currie fully supports proximate cause.  Mr. Currie explains that NDIL had no less than three opportunities to prevent the death of Ron Horsch.  First, NDIL should have prevented Alkumeem from bringing a gun into the drilling location.  Second, NDIL should have detected and seized the gun some time during the several months Alkumeem possessed it at the drilling location.  Finally, NDIL should have provided a guard force of no less than seven competent and efficient guards as called for by the Drilling Contract, who would have apprehended Alkumeem during the three to four minutes after Alkumeem shot the first two rig workers and before he shot Ron Horsch.  According to Mr. Currie, NDIL’s conduct in each of these regards was negligent and was a proximate cause of the death of Ron Horsch.

C.
Control of Rig 226
Next, NDIL argues that NDIL did not control Rig 226.  However, the evidence reflects that NDIL controlled Rig 226, including the security at Rig 226.  This is supported by the testimony of NDIL corporate representative Owen Frail, the testimony of YHOC corporate representative Michael Pritchard, the Drilling Contract, and other evidence.

D.
Job Related
Finally, NDIL argues that Plaintiffs’ negligent hiring claims fail as a matter of law because the shootings were not “job related.”  However, this argument is without merit under Texas law.
II.  SUMMARY JUDGMENT EVIDENCE

In support of this Response, Plaintiffs attach and rely upon the following summary judgment evidence:
1.
Affidavit of John L. Currie, with attached C.V. of Mr. Currie and his July 31, 2006 Preliminary Forensic Security Report;

2.
Affidavit of John Klaude Krusz, PhD, MD, with attached C.V. of Dr. Krusz and his March 15, 2006 report;

3.
Onshore International Drilling Contract [YHOC 0176 – 0234];

4.
Un-redacted Onshore International Drilling Contract;

5.
Situation Report No. 6A dated March 31, 2003 with attached Yemen Government investigation report and translations [YHOC 0385 – 0393];

6.
Situation Report No. 7A dated April 1, 2003 with attached Yemen Government investigation report and translations [YHOC 0395 – 0399];

7.
FBI investigation report [FBI 0001 – 0218];

8.
Situation Report No. 5A dated March 30, 2003, by Wilbur Rainey [YHOC 0380 – 0383];

9.
Individual Work Contract [NDIL 0046 – 0054];

10.
Warden Report dated December 1, 2002 [NDIL 0220 – 0221];

11.
Warden Report dated December 30, 2002 [NDIL 0208];

12.
Materials reflecting prior security incidents involving oil operations [YHOC 0690 - YHOC  0771];

13.
Nabors Drugs, Alcohol and Contraband Policy [NDIL 0117 – 0119];

14.
Situation Report No. 2 dated March 25, 2003, by Wilbur Rainey [YHOC 0372 – 0374];

15.
YHOC Security Report dated March 18, 2003 [YHOC 0365];

16.
YHOC Incident Report dated March 28, 2003 [YHOC 0024 – 0027];

17.
Interview with Mike Reinert dated March 24, 2003 [YHOC 0017 – 0018];

18.
Testimony of Nabors Corporate Representative, Owen Frail;

19.
Testimony of YHOC Corporate Representative, Michael Pritchard;

20.
Testimony of Nabors Director of Security, Wilbur Rainey;

21.
Testimony of Nabors Quality Manager, Keith Stratton;

22.
Testimony of Nabors Rig Mechanic, Mark Edwards; and

23.
Testimony of M-I Swaco Mud Engineer, Michael Reinert;

24.
Affidavit of Aaron Stephenson

25.
Production Sharing Agreement [YHOC 0421 – 0471]

26.
Materials reflecting prior security incidents [Ex. 27, Michael Pritchard deposition]

27.
Headcount Document [NDIL 120-121]


Some or all of these exhibits may be discovery products.  Plaintiffs give notice of their intent to use the discovery products in support of this Response and file the relevant portions of the discovery at the same time they file this motion.  All of this summary judgment evidence is incorporated by reference into this response.  
III.  BACKGROUND FACTS

A.
The Country


Yemen is located in Middle East, south of Saudi Arabia.  The capitol city is Sanaa.  The terrain is mostly desert.  Ex. 1.

Yemen is one of the most dangerous countries in the world.  Ex. 1.  Several terrorist groups are based in Yemen, including Al Qaeda.  Ex. 1.  From 2000 through 2003, there were at least 102 reported acts of terrorism in Yemen.  Ex. 1.

B.
The Production Sharing Agreement


In 1981, YHOC and the Yemen government signed a Production Sharing Agreement.  Ex. 25.  Under this agreement, YHOC and the Yemen government shared in the profit of oil and gas production in Yemen.  Ex. 25.

C.
The Marib Region

The Production Sharing Agreement applied to a limited geographical area in Yemen.  Ex. 25.  Specifically, it applied to a 16,800 square kilometer area in northeastern Yemen.  Ex. 25 [YHOC 0465].  There are several producing oil/gas fields in this region.  This area is commonly referred to as the “Marib” region of Yemen.  Pritchard Depo., p. 35; Rainey Depo., pp. 34-35.  This region is located about 120 miles east of the capitol city, Sanaa.  Rainey Depo., p. 35.

D.
The Drilling Contract


YHOC routinely contracted with NDIL to operate drilling rigs in Yemen, including in the Marib region.  NDIL has been operating several drilling rigs in the Marib region in Yemen for many years.  


NDIL and YHOC signed an Onshore International Drilling Contract (“Drilling Contract”) in late 2001.  Ex. 3, 4.  Under the Drilling Contract, NDIL agreed to furnish in Yemen its drilling rig known as “Rig 226,” “drilling and other equipment,” and “personnel.”  Ex. 3, 4.

NDIL contractually promised to provide security in the form of an “adequate guard force at the drilling location, base camp and transportation routes to protect Contractor’s personnel and property.”  Ex. 3, 4.  The corporate representatives of NDIL and YHOC have testified that Ron Horsch was included in the class of individuals to receive this security protection.  Frail Depo., pp. 134, 143-44; Pritchard Depo., pp. 82-83.

NDIL contractually promised that the personnel in the guard force would be solely employed by NDIL.  Ex. 3, 4.  In other words, NDIL could not sub-contract the guards.

NDIL contractually promised that the personnel in the guard force would be “competent and efficient.”  Ex. 3, 4.

NDIL contractually promised to provide a minimum of 10.5 guards, with no less than 7 guards on location.  Ex. 3, 4.

NDIL contractually promised to ensure safe working conditions at the rig.  Ex. 3, 4.

NDIL contractually promised to “ensure that no illegal drugs … are used, served, consumed, stored or brought to the well site.”  Ex. 3, 4.

E.
Rig 226

Rig 226 was a mobile drilling rig.  NDIL moved Rig 226 to different drilling locations every few weeks.


NDIL mobilized Rig 226 in the Marib region in early 2002.  At the time of the shootings on March 18, 2003, Rig 226 was located at drilling location “199H.”  Frail Depo., pp. 37-38.  NDIL had mobilized the rig at this location on March 7, 2003.  Id.  

F.
Layout of the Drilling Location 


NDIL was required to configure the drilling location the same way for every mobilization.  Ex. 3, 4; Frail Depo., p. 40.  The radius of the drilling location was typically only 100 to 150 yards.  Pritchard Depo., p. 41.  Three trailers which served as offices and living quarters for the expatriate workers were set up inside the drilling location.  Ex. 3, 4.  Witnesses commonly refer to these as the “expat trailers.”

G.
NDIL Employees at Rig 226


The overwhelming majority of the workers at Rig 226 were employed by NDIL.

On March 18, 2003, there were 38 NDIL employees at Rig 226.  Ex. 27.  William Sivell, an NDIL employee, was the “Rig Manager.”  Ex. 27.  On this date, NDIL employed five other expats, four TCN’s, and 28 Yemeni nationals at Rig 226.  Ex. 27.

H.
YHOC Employees at Rig 226


On March 18, 2003, there was only one YHOC employee at Rig 226, Ron Horsch.  Rainey Depo., p. 37.  Ron was the “Operator’s Representative” at the rig, pursuant to Section 603 of the Drilling Contract.  Rainey Depo., pp. 38-39; Ex. 3, 4.

I.
The Incident

At approximately 11:35 a.m. on March 18, 2003, multiple shots were fired inside the perimeter of Rig 226.  Edwards Depo., pp. 63-67.  The shots were fired from a 9 mm pistol with no silencer on it.  Id., p. 67.

The first five shots were fired inside one room of the “expat trailer.”  Edwards Depo., pp. 63-67.  The first three of those shots were fired into the stomach of the NDIL Mechanic, Mark Edwards.  Id., pp. 64-65.  The fourth and fifth shots were fired into the stomach of the NDIL Rig Manager, William Sevill.  Id., p. 65.
Mr. Edwards crawled on his stomach into another room of the trailer.  Edwards Depo., pp. 69-71.  He crawled to a worker (Khalid) huddled under a desk.  Id., pp. 70-71.  He was unable to get this worker, who was “cowering,” to do anything to respond to the situation.  Id., p. 71.  He crawled to a couch, where the YHOC representative, Ron Horsch, was asleep.  Id., pp. 71-73.  Mr. Edwards tried to awaken Ron.  Id.  He pounded on Ron’s chest and finally woke him up, and told him that people had been shot.  Id., p. 74.  Ron smiled, thinking it was a joke.  Id., pp. 74-75.  When Ron realized that it was not a joke, he left this room of the trailer.  Id., pp. 75-76.
Mr. Edwards heard a sixth shot.  Mr. Edwards believes that this is the shot that hit Ron.  
Edwards Depo., pp. 75-76.  
About three to four minutes went by from when the first five shots were fired to when Mr. Edwards heard the sixth shot which hit Ron.  Edwards Depo., pp. 71-76.
Thereafter, a seventh shot was fired upon a Yemeni national employee of Nabors.  Ex. 5, 6. 
All of the shots were fired by NDIL employee Naji Alkumeem who, immediately after the shootings, fatally shot himself in the chest.  Ex. 5, 6.  

J.
The Investigations

1.
YHOC
The first written report of the shootings was prepared by YHOC, in which it reported that Mr. Alkumeem had “mental problems.”  Ex. 15.

Wilbur Rainey was dispatched to Yemen to conduct an investigation on behalf of YHOC.  Mr. Rainey prepared several “Situation Reports” reflecting his investigation.  Mr. Rainey determined that the NDIL rig medic had prescribed Diazepan for Alkumeem on March 15, 2003, three days before the shootings, for insomnia.  Ex. 14.

According to the final YHOC Incident Report, Mr. Alkumeem had “mental problems,” was a “disturbed individual” and was provided “prescription drugs” [by NDIL] for “high levels of anxiety” before the shootings.  Ex. 16.


2.
Yemen Government

The Yemen military seized all of the available evidence immediately after the shootings, and conducted an investigation.  Ex. 5; Ex. 6.  According to the Yemen government’s investigation report, it formed a committee to investigate the shootings, “inspect[ed] the crime scene,” “collect[ed] all evidence,” took “statements of those present at crime scene, 12 people,” obtained the “health file of the perpetrator” and took a “report on the incident from the leader of rig#226 site.”  Ex. 5; Ex. 6.  The Yemen Government reported the following results of its official investigation:
· Alkumeem had been “carrying a revolver since four months;”
· He was “putting it in the cupboard and when leaving for vacation takes it with him;”

· He went to the clinic three days before the shootings “complaining of less sleep and anxiety,” and was prescribed Diazepan;
· A “cover of medicine ‘Ekzanx’ was found by the committee with” Alkumeem, which is “used for psychological cases;”

· He “used to explain to the doctor before a time that he was a victim of injustice like the other Yemeni employees of the Oil Company;”

· “Condition of Naji was not normal that day.  He was silent and was not like usual;
· He was “suffering from oppression;” and

· He was “imagining that there are people raising reports    against him.”
Ex. 5; Ex. 6.
NDIL’s corporate representative, Owen Frail, explained that Nabors did not dispute the results of the Yemen government’s investigation:

Q
Nabors was relying on the Yemen government to investigate and tell everyone what happened, right?

A
Correct.

Q
And you, on behalf of Nabors, didn’t have any reason to believe that the Yemen government couldn’t adequately investigate and report what happened, did you?

A
That’s right.

Q
And you read the whole report?

A
I did.

Q
And was there anything at all in the Yemen government’s reporting of what happened out there and what was going on, before, out there with which you disagree in any way?

A
No, I don’t.

Q
And you don’t have any evidence to contradict any of the findings that were reported by the Yemen government, do you?

A
No, I don’t.

Frail Depo., p. 81.


3.
FBI

The FBI also investigated.  However, according to Wilbur Rainey’s Situation Report No. 2, the FBI “doubts that [it] will be able to conduct a thorough and complete investigation because [it] is not able to view all the evidence.”  Ex. 14.  Nevertheless, the FBI reported the following results of its official investigation:
· Alkumeem was reported to have “recently seen the staff doctor for depression, family problems and problems with sleeping;”

· “Yemen Hunt personnel allegedly learned that the assailant had a history of mental illness and related medications were found in his work locker;”

· “Rumors at Yemen Hunt indicate that the assailant had recently been laid off and was adamant about this situation;”

· Alkumeem’s “colleagues knew that [he] had a pistol for a while;” and

· Possible adverse side effects of the “diazepam” or “valium” prescribed by the rig medic include “anxiety, hallucinations and rage.”
Ex. 7.

K.
This Lawsuit
Further relevant evidence was uncovered in this lawsuit.  According to Mr. Edwards, most of NDIL’s Yemeni employees, including Alkumeem, consistently used the illegal and intoxicating drug “qat” at the work site.  Edwards Depo., p. 117.  This is an illegal, Schedule I drug.  Ex. 2.  Qat is in the same category as heroin and LSD.
Mr. Edwards further testified that Alkumeem, and most of NDIL’s Yemeni employees, were “connected to Al Qaeda.”  Edwards Depo., pp. 98-101.
IV.  CAUSES OF ACTION CHALLENGED BY NDIL
In its motion, NDIL only challenges Plaintiffs’ premises liability and negligent hiring claims.  NDIL does not challenge any of the following causes of action:

1. Negligence;
2. Negligence:  Inherently Dangerous Activity;
3. Negligent Supervision & Retention;
4. Negligent Exercise of Control;
5. Negligent Response to Emergency;
6. Breach of Contract;
7. Negligence:  Voluntarily Assumed Duty (Security);
8. Negligence:  Voluntarily Assumed Duty (Safe Work Place);
9. Negligence:  Voluntarily Assumed Duty (Drugs);
10. Negligence:  Contractually Assumed Duty (Security);
11. Negligence:  Contractually Assumed Duty (Safe Work Place);
12. Negligence:  Contractually Assumed Duty (Drugs); and
13. Gross Negligence (Exemplary Damages).
Because NDIL has not challenged any of these thirteen causes of action in its motion, Plaintiffs are not addressing them herein.
V.  APPLICABLE SUMMARY JUDGMENT STANDARDS

NDIL moves for summary judgment under both the no-evidence standard and the traditional standard.

A.
No-Evidence Summary Judgment Standard
To defeat NDIL’s motion for no-evidence summary judgment, Plaintiffs must only produce more than a scintilla of evidence to raise a genuine issue of material fact on the challenged elements.  TRCP 166a(i).  If Plaintiffs produce more than a scintilla of evidence, they are entitled to a trial on the merits.  Ridgway v. Ford Motor Co., 82 S.W.3d 26, 29 (Tex. App. – San Antonio 2002), rev’d on other grounds, 135 S.W.3d 598 (Tex. 2004).  There is more than a scintilla of evidence when the evidence “rises to a level that would enable reasonable and fair-minded people to differ in their conclusions.”  Id. at 29.  


Plaintiffs are not required to marshal their proof, and need only point out evidence that raises a fact issue on the challenged elements.  Notes & Comments to TRCP 166a(i); Saenz v. Southern Un. Gas Co., 999 S.W.2d 490, 493-94 (Tex. App. – El Paso 1999, pet. denied).  
The trial court must resolve all reasonable doubts about the facts in favor of Plaintiffs.  Lehrer v. Zwernemann, 14 S.W.3d 775, 777 (Tex. App. – Houston [1st Dist.] 2000, pet. denied).


B.
Traditional Summary Judgment Standard

NDIL moves for a traditional summary judgment based on evidence.  The Court may grant the motion only if NDIL’s evidence, as a matter of law, either proves all the elements of one of NDIL’s defenses or disproves the facts of at least one element of one of Plaintiffs’ claims.  Park Place Hosp. v. Estate of Milo, 909 S.W.2d 508, 511 (Tex. 1995).  When evaluating NDIL’s motion for summary judgment based on evidence, this Court must:

1. Assume all of Plaintiffs’ proof is true.  Limestone Prods. Distrib. v. McNamara, 71 S.W.3d 308, 311 (Tex. 2002).
2. Indulge every reasonable inference in favor of Plaintiffs.  Provident Life & Acc. Ins. Co. v. Knott, 128 S.W.3d 211, 215 (Tex. 2003).

3. Resolve all doubts about the existence of a genuine issue of material fact against NDIL.  M.D. Anderson Hosp. v. Willrich, 28 S.W.3d 22, 23 (Tex. 2000).
VI.  ARGUMENTS & AUTHORITIES

NDIL’s motion contains four areas of attack.  First, NDIL challenges the element of duty of the premises liability claim in Sections A, B and C in pages 5 through 27.  Second, NDIL challenges the element of proximate cause of the premises liability claim in Section D in pages 28 through 31.  Third, NDIL challenges the element of control in relation to the premises liability claim in Section E in pages 31 through 33.  Finally, NDIL argues that the negligent hiring claims fail as a matter of law because the shooting was not job-related in Section F in pages 34 through 35.
A.
NDIL Owed a Duty to Use Ordinary Care to Protect Ron Horsch From Criminal Acts of Third Parties.
NDIL had a duty to use ordinary care to protect Ron Horsch at Rig 226 for at least five reasons:
1. 
NDIL admits it knew of an unreasonable risk of harm to Ron Horsch;
2.  
NDIL should have known of an unreasonable risk of harm to Ron Horsch based on the “general danger” presented by its Yemeni employees, including Alkumeem;

3.  
NDIL should have known of an unreasonable risk of harm to Ron Horsch based on the “general danger” of the risk of injury from criminal activity;

4.  
NDIL contractually assumed the duty to protect Ron Horsch; and
5.  
NDIL voluntarily assumed the duty to protect Ron Horsch.

Any one of these reasons are sufficient to defeat NDIL's motion for summary judgment on the duty element of the premises liability claim.

1.
NDIL admits that it knew of an unreasonable and foreseeable risk of harm to Ron Horsch.
“[O]ne who retains control over the security and safety of premises has a duty to use ordinary care to protect invitees from criminal acts of third parties if he knows or has reason to know of an unreasonable and foreseeable risk of harm to the invitee.”  Timberwalk Apartments, Partners, Inc. v. Cain, 972 S.W.2d 749, 756 (Tex. 1998) (emphasis added).

As set forth below, NDIL corporate representative Owen Frail admitted that NDIL knew of an unreasonable and foreseeable risk of harm to Ron Horsch.  The analysis of NDIL’s duty should end with this admission.
NDIL designated Owen Frail as its corporate representative on a number of security issues.  Frail Depo., pp. 29-34.  Mr. Frail was employed as NDIL’s Area Manager at the time of the shootings.  Id., p. 14.  This placed him at the very top of the NDIL chain of command in Yemen.  Id.  Mr. Frail had been working for NDIL in Yemen since 1990.  Id., p. 13.  

Mr. Frail admitted that NDIL knew of an unreasonable and foreseeable risk of harm to Ron Horsch:

Q
Nabors knew that if adequate security was not provided at Rig 226, that there would be an unreasonable risk of harm to workers at that rig, including Mr. Horsch.  Don’t you agree with that?
A
I agree with that.
Frail Depo., p. 162.  Mr. Frail explained that this risk of harm included the risk of exactly what happened in this case:

Q
And before the shootings, Nabors knew that this unreasonable risk of harm included the risk of injury or death by criminal acts of third parties, right?

A
Yes.

Q
Nabors had safety policies that applied to its employees, right?

A
Yes, they do.

Q
And it told employees what they are permitted to do and what they’re not permitted to do, from a security front, correct?

A
That’s right.

Q
The company didn’t just say, “Hey, none of our employees present any risk,” you know, “Just go to work.”  I mean, y’all sent some policies and set procedures to make sure the workplace is safe, right?

A
That’s right.

Q
That’s because you can’t be sure that all of these employees you hire are – don’t present any risk of harm.  Would you agree with that?

A
I agree.

Q
And the unreasonable risk of harm we’ve been discussing includes the risk of injury or death by terrorist acts, true?

A
True.

Q
Shootings?

A
Yes.

Q
Bombings?

A
Yes.

Q
Kidnappings?

A
Yes.

Q
Hijackings?

A
Yes.

Q
All of those are included in the unreasonable risk of harm to workers that you previously testified about, true?

A
That’s right.

Q
And the risk of harm would include the risk that someone may bring a weapon into the drilling location, true?
A
Yes.

Q
That an unauthorized individual may bring a weapon into the drilling location?

A
Yes.

Q
That an unauthorized individual may hide a weapon at the drilling location for an extended period of time?
A
That’s right.
Q
That an individual may use a weapon inside the drilling location?
A
Yes.  It’s possible.

Frail Depo., pp. 162-63, 192-94.


These admissions are crystal clear:  NDIL knew of an unreasonable and foreseeable risk of harm to Ron Horsch.  NDIL’s corporate representative testified that this risk of harm encompassed the risks of precisely what happened in this case, i.e., that someone may bring a weapon into the drilling location, possess a weapon at the drilling location for an extended period of time, and use the weapon inside the drilling location.  Thus, by its own admission, NDIL had a duty to use ordinary care to protect Ron Horsch. 

2.
NDIL should have known of an unreasonable risk of harm to Ron Horsch based on the “general danger” presented by its Yemeni employees, including Alkumeem.

Because NDIL admits it knew of an unreasonable and foreseeable risk of harm to Ron Horsch, there is no reason to engage in the “foreseeability” analysis set forth in the Timberwalk case.  However, for the sake of argument, Plaintiffs will show that NDIL owed a duty to use ordinary care to protect Ron Horsch even if it had not admitted its knowledge of an unreasonable risk of harm to Ron Horsch.
According to the Texas Supreme Court, “[f]oreseeability requires only that the general danger, not the exact sequence of events that produced the harm, be foreseeable.”  Timberwalk Apartments, Partners, Inc. v. Cain, 972 S.W.2d 749, 756 (Tex. 1998) (citations omitted).

As set forth below, there is evidence that the NDIL should have known of the “general danger” presented by its Yemeni employees, including Alkumeem.  This is based on the prior conduct of NDIL’s Yemeni employees, including Alkumeem, as well as on NDIL’s own conduct.  There is evidence that Alkumeem was a ticking time bomb based on his possession of a gun, use of an illegal and intoxicating drug, use of prescription medications prescribed by the NDIL medic, history of mental illness, prior threatening statements, and connections to Al Qaeda.  There is evidence that NDIL knew that its Yemeni employees, including Alkumeem, were using the illegal and intoxicating substance qat at the worksite, and that most of its Yemeni employees were connected to Al Qaeda.  There is evidence that, under these circumstances, shortly after the Al Qaeda-orchestrated attacks on 9/11, NDIL consciously chose to breach its contractual security obligations under the Drilling Contract and provide almost no security at Rig 226.
There is evidence that Alkumeem (1) brought a gun into the drilling location [Ex. 5 (YHOC 0391 – 0393); Ex. 6 (YHOC 0397 – 0398); Ex. 7 (FBI 0161); Edwards Depo., pp. 64-65], (2) possessed a gun at the rig location for several months [Ex. 5 (YHOC 0391 – 0393); Ex. 6 (YHOC 0397 – 0398); Ex. 7(FBI 0182),], (3) was using the illegal and intoxicating drug qat [Ex. 2; Frail Depo., pp. 47-51; Edwards Depo., pp. 116-17], (4) was using prescription drugs including valium and sleeping pills prescribed by the Nabors rig medic [Ex. 5 (YHOC 0391 – 0393); Ex. 6 (YHOC 0397 – 0398); Ex. 7 (FBI 0011, 0095, 0161, 0182, 0213), (5) had a history of mental problems [Ex. 5 (YHOC 0391 – 0393); Ex. 6 (YHOC 0397 – 0398); Ex. 7 (FBI 0011, 0095, 0161, 0182, 0213), and (6) made prior threatening statements directed to the U.S. oil companies [Ex. 5 (YHOC 0391 – 0393); Ex. 6(YHOC 0397 – 0398); Ex. 7 (FBI 0085).  According to security expert Mr. Currie, Nabors should have known about all of this.  Ex. 1.

According to one NDIL manager, most of the Yemeni employees of NDIL, including Alkumeem, were connected to Al Qaeda.  Edwards Depo., pp. 98-101.  Certainly NDIL should have appreciated the security risk presented by the fact that most of its employees in Yemen were connected to one of the most dangerous and notorious terrorist organizations in the world.

Further, NDIL knowingly allowed the Yemeni rig workers to use an illegal and intoxicating substance at the work site every day, on the job.  Mr. Frail claimed that NDIL prohibited the use of intoxicating substances on company premises:

Q
I mean, it is definitely a policy of the company that employees are not to use intoxicating substances on company premises, isn’t it?

A
That’s right.

Q
And even at nighttime or off hours, it’s a firm policy of Nabors that employees are not to use any intoxicating substances on company premises, right?

A
That’s right.

Q
And it would be a serious breach of security if employees were allowed to use intoxicating substances on company premises, even if it’s off hours, correct?
A
Correct.

Q
And it would be particularly egregious if the company knew that employees were using intoxicating substances on company premises and turned a blind eye to it, wouldn’t it?

A
If they were using, indeed, intoxicating substances, yes.

Q
Because no telling what intoxicated employees at the job site may do, correct?

A
That’s correct.

Q
Because when people become intoxicated, sometimes they lose the ability to observe safety standards.  Agree?

A
Yes, I agree.

Q
When people are intoxicated, sometimes they lose the ability to control their actions.  You’d agree with that, wouldn’t you?

A
… It’s general knowledge.

Frail Depo., pp. 230-33.  Mr. Frail admitted that, according to NDIL, “qat” is an intoxicating substance:

Q
So according to this Nabors document [Work Contract, Ex. 9], qat is an intoxicating substance, right?
A
Yes.

Q
And so, presumably, someone at Nabors had made the determination that qat was indeed an intoxicating substance, right?

A
Okay.  Yes.

Frail Depo., p. 238.  Mr. Frail then admitted that NDIL knowingly allowed its employees to use qat on company premises:

Q
So you’re very familiar with qat?

A
I am.

Q
The Yemeni rig workers would chew qat leaf, right?

A
That’s right.

Q
And it’s basically a tradition that happens on a daily basis, right?

A
Yes.  I think so.

Q
So you were aware that the Yemeni workers would chew qat … almost every single night?
A
Correct.
Q
They would do it at the drilling location somewhere, right?
A
At the camp location.

Q
Is the camp inside the perimeter of the drilling location?

A
It is.

Frail Depo., p. 47-49.  Mr. Frail admitted that this was a “serious breach of security”:

Q
Now, if Nabors was allowing employees to use an intoxicating substance every night at the job site, that would be a serious breach of security, would it not?
A
It would be.
The MI Swaco mud engineer, Michael Reinert, shared his observations of qat use at Rig 226:

Q
Did you ever observe any of the Nabors employees, the national workers, chewing qat at the drilling location?

A
Yes, I have.

Q
Did you ever see them – the Nabors employees who were Yemeni nationals chewing qat during working hours?

A
Yes.

Q
While they’re on the job?
A
Yes.

Q
You saw this?

A
Yes … They would have it in their mouth.  It’s – the type of substance it is, they put it in their mouth and they pack it into their cheeks … when they talked, you could see it in their mouth because it’s green.

Reinert Depo., pp. 87-88.


There is evidence that Alkumeem consistently used qat, was under the effects of qat (and other substances) at the time of the shootings, and that qat contributed to cause Alkumeem to commit the shootings.  Mark Edwards testified that he saw Mr. Alkumeem consistently use qat.  Edwards Depo., pp. 116-17.  A medical expert retained by Plaintiffs, Dr. Krusz, indicates:

"It is my medical opinion, based upon reasonable medical probability, that the substances Mr. Alkumeem was under the influence of at the time of the shootings, including khat, contributed to cause him to become mentally unbalanced and to commit the shootings."
Ex. 2.  
Dr. Krusz explained what qat is.  In 1980, the World Health Organization classified qat as a drug of abuse that can produce mild to moderate psychic dependence.  Ex. 2.  One of its main components, cathinone, has been designated as “Schedule I,” the most restrictive category of the U.S. Controlled Substances Act – which effectively banned qat.  Ex. 2.  This makes qat an illegal drug in the United States – it is in the same category as heroin and LSD.  Qat use has many possible adverse affects, including hallucinations, psychosis, emotional instability, manic behavior, hyperactivity and nightmares.  Ex. 2.  The pharmacological effects of qat are believed to parallel those of amphetamine.  Ex. 2.  Alkumeem was likely under the influence of qat, along with the other medications, at the time of the shootings.  Ex. 2.  Dr. Krusz summarized as follows:

It is my medical opinion that before the shootings, Mr. Al-Kumaim’s behavior, as reported in the materials I have reviewed to date, was consistent with someone who had a previous psychiatric history who was ingesting khat together with other substances.  Therefore, it is my medical opinion that Mr. Al-Kumaim was under the influence of khat and other psychoactive substances and that he was emotionally impaired when he committed the shootings on March 18, 2003.  My opinions are based upon reasonably medical probability.

Ex. 2.


There is evidence that NDIL specifically knew that qat was an illegal drug in the United States, yet consciously implemented a policy specifically allowing workers at Rig 226 to use qat at the worksite.  Keith Stratton, the Nabors Quality Manager in charge of some of the company’s policies and procedures (including the drug and contraband policy, Ex. 13), explained Nabors’ policy as follows:

Q
If a drug is illegal in the United States –

A
It doesn’t mean it’s illegal in another country… If there is different drugs that are – if there is a difference between what a legal – illegal drug is in the United States versus Yemen, then Yemen law would apply.  We are operating under their laws.

Q
So, Nabors’ … policy on drugs is:  If the drug, even if it’s illegal in the U.S., as long as it’s not illegal in the country where the rig is, like Yemen, workers can use it on the job, correct?

A
Unless we specifically rule against it.

Q
So, the answer is:  Correct, unless y’all specifically say so?

A
Yes.  I cannot think of any instances where that’s true.

Q
Have you ever heard of ghat?

A
Yes, I have.

Q
Do you know what it is?

A
Yes, I do.

Q
Is ghat an illegal drug under Nabors’ policy pertaining to Yemen operations?

A
No.  Ghat is a legal drug in Yemen.

Q
So, Nabors’ policy is that the ghat leaf is a legal drug under Nabors’ policy on drugs for workers in Yemen>

A
That is correct.

Q
Did you know that ghat is illegal in the United States?

A
Yes.

Q
Did you know that before you approved this policy?

A
Yes.

Q
Why did you approve the Nabors policy that said it was okay for workers to use a drug that is … illegal in the United States in Yemen?

A
This policy was not meant for employees in the United States.  It was meant for employees in the country where this policy would end up, which is Yemen in this case.

Q
So, what if cocaine is legal in Yemen?  Then under Nabors’ policy, it would not be a breach of policy for workers to use cocaine on the job, correct?

A
Unless we had a specific policy that banned cocaine use on our job sites.

Q
And do you know of one?

A
Whether there is one or not – no.
Even though NDIL was aware of an unreasonable and foreseeable risk of harm to workers at the rig, and knew that the Yemeni workers (including Alkumeem) were using an illegal intoxicating substance and were connected to Al Qaeda, it intentionally breached the security provision of the Drilling Contract.  The Nabors corporate representative, Owen Frail, testified as follows:

Q
Now, as of the time of the shootings, did Nabors live up to its obligation to provide an adequate guard force of its own employees who were competent and efficient?

A
No.  

Q
Just so we’re clear, at the time of the shootings, Nabors did not provide any guard force, whatsoever, of its own employees at Rig 226, is that correct?

A
Of its own employees, as far as I know, that’s correct.

Q
At the time of the shootings, in failing to provide any guard force of its own employees, Nabors breached the security provision of the drilling contract.  Fair enough?

A
Yes.
Q
In failing to provide any guard force of its own employees as it promised to do under this contract, Nabors did not do what it had promised to do in the contract.  Fair enough?

A
Fair enough.

Q
Nabors, before the shootings, knew that it was not providing any guard force of its own employees as it promised to do in the contract, right?

A
Correct.
Q
And what you’re saying is Nabors made the decision, the conscious decision, not to provide any guard force of its own employees that it promised to do in the contract, right?

A
Of its own employees, yes.
Frail Depo., pp. 141-42, 145.  

Mr. Frail did not dispute that NDIL did not employ basic security measures, or that NDIL could have employed these measures:

Q
It would have been possible for Nabors to have a policy in place whereby anyone that entered Rig 226 would be scanned with a metal detector, right?

A
Yes.

Q
And the company was not doing that up to the date of these shootings at Rig 226, was it?

A
That’s right.

Q
Now, Nabors could have, if it wanted to, instituted a procedure whereby random searches were conducted inside the drilling location of Rig 226, right?

A
Yes.

Q
And it was not doing that up until the day of these shootings, was it?

A
That’s right.

Frail Depo., pp. 197-99.

The mud engineer, Michael Reinert, who was employed by a third party, shed some light on security at Rig 226:

Q
Was any kind of barrier placed along the perimeter of this drilling location, basically marking that this is the perimeter, as of the day of the shootings?

A
No.

Q
You’ve told us that, in your opinion, it would be fairly simple for you personally to have sneaked a gun into this drilling location, right?

A
In my opinion, yes.

Q
What’s your basis for saying that?

A
Well, I know how they – when they did search us, how they did.  I mean, they never searched us bodily.  Only our luggage.

Q
And at the times that someone did do some kind of search, was it always Yemen military?

A
Yes.

Q
Was it never a Nabors-employed person?

A
Never.

Q
What did you observe anyone doing at this drilling location, during the dates we’ve discussed, to attempt to prevent unauthorized individuals from hiding weapons inside the perimeter of this drilling location?

A
To my knowledge, nothing.

Reinert Depo., pp. 69-70.
4. NDIL should have known of an unreasonable risk of harm to Ron Horsch based on the “general danger” of the risk of injury from criminal activity.
Again, because NDIL admits it knew of an unreasonable and foreseeable risk of harm to Ron Horsch, there is no reason to engage in the “foreseeability” analysis set forth in the Timberwalk case.  Again, for the sake of argument, Plaintiffs will show that NDIL owed a duty to use ordinary care to protect Ron Horsch even if it had not admitted its knowledge of an unreasonable risk of harm to Ron Horsch, and even if the company’s Yemeni employees did not present the “general danger” as discussed in the preceding section.
According to the Texas Supreme Court, “[w]hen the ‘general danger’ is the risk of injury from criminal activity, the evidence must reveal specific previous crimes on or near the premises in order to establish foreseeability.”  Timberwalk Apartments, Partners, Inc. v. Cain, 972 S.W.2d 749, 756 (Tex. 1998) (citations omitted).  In this regard, courts should consider whether any criminal conduct previously occurred on or near the property, how recently it occurred, how often it occurred, how similar the conduct was to the conduct on the property, and what publicity was given the occurrences to indicate that the premises owner knew or should have known about them.  Id. at 757.
NDIL should have known about the unreasonable risk of harm to Ron Horsch based on the “general danger” of the risk of injury from criminal activity based on the following evidence:  (1) prior criminal acts in the Yemen region, (2) prior security incidents involving oil operations in Yemen, (3) NDIL’s long-business partner in Yemen, YHOC, was aware of an unreasonable risk of harm to Ron Horsch, and (4) expert testimony that NDIL should have known of an unreasonable risk of harm to Ron Horsch.



i.
Prior criminal acts in the Yemen region
There were numerous criminal acts in Yemen before the shootings.  Ex. 1.  Yemen is one of the most dangerous countries in the world.  Ex. 1.  Several terrorist groups are based in Yemen, including Al Qaeda.  Ex. 1.  From 2000 through 2003, there were at least 102 reported acts of terrorism in Yemen.  Ex. 1.

NDIL kept up with the daily news.  Frail Depo., p. 164.  Mr. Frail acknowledged that NDIL knew how dangerous Yemen was:

Q
The company was aware of numerous criminal acts committed by third parties in Yemen, right?

A
Correct.

Q
And the company was aware that these criminal acts were often related to terrorism?

A
That’s right.

Q
And my time frame is in, you know, the years leading up to the time of these shootings.  You understand that?

A
Years ahead, sure.

Q
And Yemen (sic) knew that sometimes the criminal acts of third parties in Yemen were – were not related to terrorism, right?

A
That’s right.

Q
And the company knew that the criminal acts were often shootings, bombings, kidnappings, hijackings, things of that nature, correct?

A
That’s right.

Frail Depo., p. 166.

According to NDIL’s corporate representative, NDIL knew about the bombing of the USS Cole in Aden, Yemen, on October 12, 2000, and knew that after that “Yemen became a more dangerous place.”  Frail Depo., p. 166-67.   NDIL knew that this bombing killed 17 and injured 39 sailors.  Id., p. 167.  NDIL knew that it was reported that Al Qaeda was responsible for the bombing.  Id.  NDIL knew that it was suspected that Al Qaeda was based in Yemen.  Id., p. 168.
NDIL knew that “Yemen became an even more dangerous place after the attack in New 

York City on September 11th of 2001.”  Frail Depo., p. 168.  NDIL knew that it was suspected 

that Al Qaeda was responsible for the 9/11 attacks.  Id.
It was widely reported that on March 15, 2002, a man threw two grenades at the wall of 
the U.S. Embassy in Sanaa.  At least one grenade explodes.  No one was injured.  Ex. 1.
It was widely reported that on October 6, 2002, the French barge Limburg was bombed while it was in the Gulf of Aden.  One person was killed, and 12 were injured.  Al Qaeda claimed responsibility for the bombing.  Ex. 1.
On November 3, 2002, a YHOC helicopter carrying rig workers, including 5 expatriates, took off from the airport in Sanaa, intending to transport them to the field.  Ex. 26, 1.  The helicopter was struck by small arms fire, then returned to the base.  Ex. 26, 1.  Two passengers were injured.  Ex. 26, 1.
A Warden Report received by NDIL on December 1, 2002, about three months before the shootings, warned the company as follows:

[This warning] notes credible reports that terrorists have planned attacks against U.S. interests in Yemen.  The security threat to all American citizens in Yemen remains high … United States citizens [should] defer travel to Yemen … The Department has received credible reports that terrorists associated with al-Qaeda have planned attacks against U.S. interests in Yemen, and the Department anticipates that threats against American citizens will continue … In addition to the credible reports of terrorist actions planned against U.S. interests, there are strong reasons for continuing concern about the security of Americans in Yemen, including the October 2000 attack on the USS Cole.  On November 28, 2002 there was a car bomb attack on a hotel near Mombasa, Kenya, in which at least 11 people died, and an unsuccessful attempt to shoot down an Israeli charter plane departing Mombasa on the same day.  The U.S. government has received information, the credibility of which has not yet been confirmed, that similar attacks may also occur in Yemen … The U.S.-led international war on terrorism that has followed the September 11, 2001 attacks in the United States elevated security concerns for Americans in Yemen that already were high.
Ex. 10.  Another Warden Report received by NDIL on December 30, 2002, two and a half months before the shootings, warned as follows:

At approximately 8:30 a.m. on December 30 a shooting at the Baptist Hospital in Jibla resulted in three American citizens killed and one injured … All American citizens in Yemen are urged to increase their vigilance regarding personal security measures.

Ex. 11.  Mr. Frail testified that he received these Warden Messages, dated December 1 and 30, 2002, and personally sent them to the highest levels of the company.  Frail Depo., pp. 185-86.  He said he sent them “to the Nabors office in Houston … so that Siggi would have a copy.”  Frail Depo., p. 186.  He was referring to NDIL’s President, Siegfried Meissner.  Id.
NDIL knew that President Bush addressed the nation and the world on global television on March 17, 2003, the day before the shootings.  Frail Depo., pp. 170-71.  Nabors knew that President Bush stated:

Saddam Hussein and his sons must leave Iraq within 48 hours. Their refusal to do so will result in military conflict, commenced at a time of our choosing. For their own safety, all foreign nationals -- including journalists and inspectors -- should leave Iraq immediately.
Frail Depo., pp. 170-71.



ii.
Prior security incidents involving oil operations in Yemen.

The corporate representative of NDIL’s long-time business partner in Yemen, YHOC, elaborated on six prior security incidents involving oil operations in Yemen (which included the helicopter incident referenced above).  Pritchard Depo., pp. 175-85.  Incident reports for these six incidents are self-explanatory and are attached as Ex. 26.


Documents reflecting additional prior incidents involving oil operations in Yemen were produced after the deposition of the YHOC corporate representative.  They are also self-explanatory and are attached collectively as Ex. 12.

The MI Swaco mud engineer, Michael Reinert, testified that he could not remember all of the prior security incidents involving the oil operations in Yemen.  Reinert Depo., pp. 92-93.  Mr. Reinert described an incident which stood out in his mind as follows: 
A
I don’t remember why, what the problem was, but we were having problems with one of the tribes.  And at 6:30 one evening, we were – we took incoming fire, 50 and AK rounds, and the military returned fire.

Q
Approximately, when did this happen in relation to the day of the shootings that we’re here about?

A
It would have been months before.

Q
Are you – when you say “incoming fire,” are you referring to fire coming into and inside the perimeter of the drilling location of Rig 1?

A
Correct.

Q
Who was shooting into the perimeter of Rig 1?
A
Some Bedoin tribe.

Q
What kind of weapons fire was it?

A
50-caliber and AK-47.

Q
Machine guns?

A
Yeah … we took incoming for almost 30 minutes

Reinert Depo., pp. 93-94.  Mr. Reinert explained that Nabors Rig 1 and Rig 226 had the exact same security arrangement.  Id., p. 218.


Mr. Reinert testified about another incident:

A
We had a Halliburton hand kidnapped out of the camp.  I was on my time off when this happened, but he was expecting somebody to come and get him in the middle of the night for a job, and somebody knocked on the door, and when he opened it, there was some bedus there that took him – kidnapped him under gunpoint.
Reinert Depo., pp. 95-96.  


He explained another incident:

A
We also had another kidnapping of a Halliburton man that was out for a walk.  He was a man of – a creature of habit, and he would go out for a walk every day, and obviously they were watching him and they kidnapped him.

Reinert Depo., p. 220.
iii.
NDIL’s long-time business partner in Yemen, YHOC, was aware of an unreasonable risk of harm.
YHOC hired NDIL to provide and operate numerous drilling rigs in Yemen for many years.  Thus, the companies have a long-standing business relationship involving the operation of drilling rigs in Yemen.  As set forth below, YHOC was aware of an unreasonable risk of harm to workers in Yemen, including Ron Horsch.  It stands to reason that NDIL should have known of the same unreasonable risk of harm as its long-time business partner in Yemen, as the companies worked hand in hand in that region.

Wilbur Rainey, who conducted the investigation of the shootings on behalf of YHOC, wrote the following in his Situation Report 5A:

"Since I have been coming to Yemen (1987), I feel that the potential danger to expats, particularly Americans, is greater today than I have ever seen.  This is due to the Iraqi war, and the way it is being reported on Arab TV … The war is being presented as an invasion of Iraq, an Arab country, by the U.S. and Britain – a war that is against all Arabs … The longer the war goes on, the greater the threat.  The danger is from those Arab individuals who are already fanatics, borderline fanatics or are mentally unbalanced."  

Ex. 8.  Mr. Rainey clarified what he meant in this memo:

Q
Now, here where you talk about expats, that’s short for expatriates, right?

A
Correct.

Q
It would include YHOC employees on Rig 226, right?

A
If they’re expats, yes.

Q
It would include Ronald Horsch, right?

A
Yes.

Q
What danger were you referring to?

A
Kidnappings.  That would be the main thing.

Q
Shootings?

A
Possibly.

Q
Now, you clarified down below … what the source of this danger is, right?  The dangers from those Arab individuals who are already fanatics, borderline fanatics or are mentally unbalanced, true?

A
True.

Q
It includes Arab individuals who may be employees of NDIL, true?

A
True.

Q
Let’s talk about Mr. Naji, the shooter.  He’s an Arab individual, true?

A
True.

Q
He, according to the Yemen government investigation, was mentally unbalanced at the time of the shooting, true?

A
According to their investigation, yes.

Rainey Depo., pp. 138-41.  Mr. Rainey shared the sentiments of both companies’ corporate representatives concerning the risk of harm to rig workers in Yemen:

Q
So, in your opinion, the potential danger of terrorism, bombings, shootings, death, stabbings to Hunt employees in Yemen is a reasonable danger?

A
No.  It’s not reasonable.  It’s not reasonable.

Q
In your opinion, based on your investigation and your working out in the Yemen area since 1987, without any security at Rig 226, would the risk of harm from terrorist acts, violence, shootings, stabbings, kidnappings or hijackings be an unreasonable risk of harm?

A
… if we had no security out there, then the risk of crime against our employees would be great … if we did not have security out there, the risk would be, if you want to say unreasonable, to have employees working in that environment

Q
And why do you think it would be unreasonable in that circumstance?

A
You would have veterans wandering in.  You could have bad guys wandering in.

Q
Wandering in to the parameter of the work site?

A
Sure.  Do what they wanted to do.

Q
And doing what kind of things?

A
They could get themselves hurt, they could close the rig down.  They could hold hostages.  They could kidnap.

Q
They could shoot people?
A
Sure, without guards.
Rainey Depo., pp. 146, 176-79.

YHOC’s corporate representative, Michael Pritchard, also appreciated the risk of harm to Ron Horsch:
Q
Do you think it would be unreasonable for the company to put Mr. Horsch working on that rig with no security at all?

A
With absolutely no security at all?

Q
Yeah.

A
Yes.

Q
Why?

A
Because it is an environment where security is needed against Bedoin tribes, nomadic tribes, who will penetrate the perimeter and steal and wreak havoc …

Q
So the tribes, things that you mentioned, that – that could be called criminal activities, right?

A
Yeah, I’d call them criminal activities.

Pritchard Depo., pp. 117-18.
iv.
There is expert testimony that NDIL should have known of the unreasonable risk of harm to Ron Horsch.
Plaintiffs retained security expert John L. Currie.  Mr. Currie’s affidavit, expert report and C.V. are attached as Exhibit 1.  Mr. Currie reviewed voluminous materials in this matter, as reflected in his attached report.  Ex. 1.
According to Mr. Currie, NDIL knew or had reason to know of an unreasonable and foreseeable risk of harm to Ron Horsch, based in part on the following:  (1) its own admissions through Owen Frail and other company leaders, (2) prior criminal acts in the Middle East region and in Yemen, (3) prior criminal acts involving NDIL’s operations in Yemen, (4) Naji’s possession of a gun, illegal drug use, prescription drug use, mental problems and threatening statements.  Ex. 1.  

The general danger of risk of injury or death from criminal activity at Rig 226 was foreseeable to NDIL.  To the extent NDIL claims it did not appreciate this risk, that is because NDIL was negligent in failing to conduct any formal risk assessment or survey.  Ex. 1.  This negligence was a proximate cause of the death of Ron Horsch.  Ex. 1.
NDIL knew or should have known of the risk of injury or death at Rig 226 due to the actions of Naji, based on Naji's possession of a gun, illegal drug use, prescription drug use, mental problems and threatening statements.  Ex. 1.
It was foreseeable to NDIL that Ron Horsch, or somebody in a similar position, would be the victim of a crime committed by Naji at Rig 226, because Ron Horsch and Naji both worked and lived at Rig 226, and based on Naji's possession of a gun, illegal drug use, prescription drug use, mental problems and threatening statements.  Ex. 1.


5.
NDIL contractually assumed the duty to protect Ron Horsch.
A party who enters into a contract calling for performance is under a tort duty implied by law “to perform with care, skill, reasonable expedience and faithfulness the thing agreed to be done, and a negligent failure to observe any of these conditions is a tort, as well as a breach of the contract.”  Montgomery Ward & Co. v. Scharrenbeck, 146 Tex. 153, 204 S.W.2d 508, 510 (1947).  As explained by the Texas Supreme Court:
If the defendant’s conduct … would give rise to liability independent of the fact that a contract exists between the parties, the plaintiff’s claim may also sound in tort.

Southwestern Bell Tel. Co. v. DeLanney, 809 S.W.2d 493, 494 (Tex. 1991).

NDIL contractually assumed a duty to provide security at the work site when it signed the Drilling Contract with YHOC:


i.
502.  Security 

Contractor [NDIL] shall provide an adequate guard force at the drilling location, base camp and transportation routes to protect Contractor’s personnel and property.

Ex. 3.
According to the NDIL and YHOC corporate representatives, when NDIL contractually promised to provide security, this included security for Ron Horsch.  Frail Depo., pp. 134, 143-44; Pritchard Depo., pp. 82-83.  Mr. Frail explained Nabors’ interpretation of the Drilling Contract as follows:  
Q
Nabors agreed to provide an adequate guard force to protect Contractor’s personnel and property at Rig 226, right?

A
Yes.

Q
And Nabors was going to live up to that promise, right?

A
Correct.

Q
And did that promise include protecting, to whatever extent you want to have that mean, all the workers that were at Rig 226, including Ron Horsch?

A
Yes.
Q
Nowhere in this contract does it say that YHOC or any other company or entity is responsible for providing any security out there, right?

A
Not that I’ve seen.

Q
When security is addressed in this contract, it says Nabors and nobody else shall provide that security, right?

A
Yes.  That’s right.

Frail Depo., pp. 133-34, 115-16.  

Mr. Pritchard explained YHOC’s interpretation of the Drilling Contract as follows:

Q
… you would agree that YHOC made an agreement with NDIL on security at this work site?

A
Per paragraph 502, yes.

Q
This is the only written agreement concerning security at this work site where these men were shot that you’re aware of sitting here today, true?

A
Yes.

Q
According to this contract, NDIL agreed to provide an adequate guard force at the drilling location, base camp and transportation routes for the work site at Rig 226?

A
Per this contract, yes.

Q
Now, YHOC didn’t agree to provide any guard force at this work site as of the day of these shootings, did it?

A
Per this contract, it does not appear that would be the case, no.

Q
So it’s correct that YHOC did not agree to provide any guard force at this work site as of the day of the shootings?

A
Per this contract, it says Nabors will … Per this contract, YHOC did not agree to provide any guard force at this site.

Q
Now, did that language apply to workers at the work site as of March 18th of 2003?

A
This contract would indicate that it did.

Q
It would apply to Ron Horsch on the date of the shootings, right?

A
Per this contract.

Q
Now, is it your understanding that per the contract that NDIL agreed to provide this adequate guard force to also protect Ron Horsch?

A
My testimony would be that per this contract and what I have read, that Nabors would provide security for that site.
Q
And that would include Ronald Horsch while he’s at the site, correct?

A
Yes.

Pritchard Depo., pp. 79-83.  

NDIL’s contractual promise to provide security was very specific.  NDIL contractually promised that its guard force would constitute a minimum of 10.5 guards, that there would be a minimum of 7 guards on location at the rig, that the guards would be “solely” employed by NDIL, and that the guards would be “competent and efficient.”  Ex. 3, 4.  
Accordingly, NDIL assumed the contractual duty to provide security to protect Ron Horsch at Rig 226.  Ex. 3, 4.  NDIL specifically assumed the duty to provide this security in the form of a guard force of a minimum of 10.5 of its own employees, with a minimum of 7 guards on location at the rig, who were competent and efficient.  Ex. 3, 4.  According to the corporate representatives of the parties to the Drilling Contract, Ron Horsch was in the category of individuals who were supposed to be protected by NDIL’s “guard force.”


6.
NDIL voluntarily assumed the duty to protect Ron Horsch.
One who voluntarily undertakes an affirmative course of action for the benefit of another has a duty to exercise reasonable care that the other person will not be injured because of the course of action.  First Interstate Bank v. S.B.F.I., Inc., 830 S.W.2d 239, 244 (Tex. App. – Dallas 1992, no writ).  A person who undertakes to make premises safe for another owes a duty to use due care in making the premises safe.  For example, a man who used a metal object that contained a piston to contain a bonfire may be liable on a negligent undertaking theory for an injury that occurred when the piston exploded.  Crooks v. Moses, 138 S.W.3d 629, 637-38 (Tex. App. – Dallas 2004, no pet).  Similarly, even though a railroad may have no legal duty to install flashing lights at a rail crossing for the purpose of warning motorists, it must keep the signal in good working order if it voluntarily installs one.  Osuna v. Southern Pacific R.R., 641 S.W.2d, 229, 230 (Tex. 1982).  Likewise, an apartment manager who inspected a smoke detector on the landlord’s behalf before a tenant moved in owed a duty to the tenant to determine that the smoke detector was in good working order.  Rao v. Rodriguez, 923 S.W.2d 176, 180 (Tex. App. – Beaumont 1996, no writ).
NDIL voluntarily undertook affirmative actions (however inadequate) in an attempt to provide security to workers at Rig 226, including Ron Horsch.  By way of example, NDIL corporate representative Owen Frail testified that NDIL attempted to provide security at Rig 226 through one employee, Ali Hassen.  Frail Depo., pp. 204-05.  After receiving a December 1, 2002 Warden Report warning of heightened security risks in Yemen, NDIL “put armed guards on all transportation back and forth to Sanaa,” and “started flying people, the expats, from Sanaa on a charter to the field.”  Frail Depo., p. 184.  Mr. Frail sent this Warden Report, as well as a similar Warden Report dated December 30, 2002, to the President of NDIL in Houston.  Frail Depo., pp. 188-89.  Upon receipt of another Warden Report, dated February 9, 2003, NDIL reminded everyone to “remain vigilant.”  Frail Depo., p. 191.  After President Bush issued his ultimatum to Saddam Hussein and his sons to leave Iraq, NDIL undertook the following actions:
The rigs were called, told the people to stay off – out of traveling, unnecessary travel, stay on the – in the bases or travel in daylight hours and stay on the rig.  No unnecessary travel.

Frail Depo., p. 171.  Further, Mr. Frail called the bases and told them to call all the rigs, including Rig 226, and convey this information.  Id., p. 171-73.


Clearly, NDIL undertook affirmative courses of action (however inadequate) in an attempt to provide security to the rig workers, including Ron Horsch.  In doing so, NDIL assumed a duty to use ordinary care to protect the rig workers, including Ron Horsch, from the criminal acts of third parties.

B.
There Is Evidence That Alkumeem’s Acts Were Foreseeable
In arguing that there is no evidence that Alkumeem’s acts were foreseeable, NDIL continues to attack the element of duty.  As set forth above, NDIL is not entitled to summary judgment on the element of duty.

Assuming NDIL had not admitted to, contractually assumed, or voluntarily assumed a duty to use ordinary care to protect Ron Horsch, and Plaintiffs had to rely solely on evidence of other acts, Plaintiffs would not be required to prove that Alkumeem’s specific acts were foreseeable to NDIL.  As explained by the Texas Supreme Court:
Foreseeability requires only that the general danger, not the exact sequence of events that produced the harm, be foreseeable.  

Timberwalk, 972 S.W.2d at 754 (emphasis added).  
NDIL’s statement that there is no evidence that Alkumeem’s acts were foreseeable is contradicted by the actual summary judgment evidence.  Please refer to section A above for evidence that Alkumeem’s acts were foreseeable.
C.
The Evidence Does Not Show That Alkumeem’s Acts Were Not Foreseeable
In arguing that the evidence shows that Alkumeem’s acts were not foreseeable, NDIL continues to attack the element of duty.  As set forth above, NDIL is not entitled to summary judgment on the element of duty.

   Again, assuming NDIL had not admitted to, contractually assumed, or voluntarily assumed a duty to use ordinary care to protect Ron Horsch, and Plaintiffs had to rely solely on evidence of other acts, Plaintiffs would not be required to prove that Alkumeem’s acts were foreseeable to NDIL.  Rather, Plaintiffs would only be required to show that the “general danger” of risk of injury from criminal acts was foreseeable.  Timberwalk, 972 S.W.2d at 754.  
Again, please refer to section A above for evidence that Alkumeem’s acts were foreseeable.  

In moving for summary judgment on the actual evidence that Alkumeem’s acts were not foreseeable, presumably NDIL chose the best evidence that supports its claim in this regard.  NDIL chose primarily the following evidence:  (1) Alkumeem’s employment records, (2) selected testimony of MI Swaco employee Michael Reinert, and (3) selected testimony of NDIL employee Mark Edwards.
  

1.
NDIL did have reason to expect Alkumeem would become violent
a.
Alkumeem’s employment records contain evidence that should have alerted NDIL that he may become violent.

NDIL cites to Alkumeem’s employment file.  That very file contains evidence that NDIL knew, years before the shootings, that the drug qat was an “intoxicating substance.”  Ex. 9.  NDIL does not refer to this critical part of its employee’s work file.  As set forth herein, NDIL knew that its employees, including Alkumeem, were regularly using this illegal and intoxicating drug in the workplace.



b.
Alkumeem’s co-workers show numerous reasons to expect 




Alkumeem would become violent.

In support of its argument that Alkumeem’s co-workers showed no reasons to expect Alkumeem would become violent, NDIL cites to the testimony of only two witnesses:  Michael Reinert and Mark Edwards.  Plaintiffs object to all of the cited testimony of Mr. Reinert as not relevant.  Mr. Reinert did not work for NDIL.  Reinert Depo., p. 7.  He worked for a different company, M-I Swaco.  Id.  Accordingly, Mr. Reinert’s “expectations” as to Alkumeem are not relevant.  Moreover, Mr. Reinert explained that he had no obligation whatsoever to monitor or supervise Alkumeem’s actions, as they worked for different companies.  Id., pp. 223-24.

With respect to Mr. Edwards, NDIL neglects to inform the Court that he also testified that Alkumeem was “connected to Al Qaeda,” that most of NDIL’s Yemeni employees were “connected to Al Qaeda,” and that Alkumeem’s use of the illegal and intoxicating drug qat “was consistent.”  Edwards Depo., pp. 101, 98, 117.

Further, NDIL completely ignores the information in the Yemen government and FBI investigations, which is based almost entirely on interviews with employees of NDIL and YHOC.  The NDIL and YHOC employees provided information to the investigators which revealed that Alkumeem:  (1) brought a gun into the drilling location [Ex. 5 (YHOC 0391 – 0393); Ex. 6 (YHOC 0397 – 0398); Ex. 7 (FBI 0161), (2) possessed a gun at the rig location for several months [Ex. 5 (YHOC 0391 – 0393); Ex. 6 (YHOC 0397 – 0398); Ex. 7(FBI 0182), (3) was using the illegal and intoxicating drug qat, (4) was using prescription drugs including valium and sleeping pills prescribed by the Nabors rig medic [Ex. 5 (YHOC 0391 – 0393); Ex. 6 (YHOC 0397 – 0398); Ex. 7 (FBI 0011, 0095, 0161, 0182, 0213), (5) had a history of mental problems [Ex. 5 (YHOC 0391 – 0393); Ex. 6 (YHOC 0397 – 0398); Ex. 7 (FBI 0011, 0095, 0161, 0182, 0213), and (6) made prior threatening statements directed to the U.S. oil companies [Ex. 5 (YHOC 0391 – 0393); Ex. 6 (YHOC 0397 – 0398); Ex. 7 (FBI 0085).
2.
NDIL had reason to expect that its Yemeni employees, at a minimum, represented a threat of violence.

In support of its argument that NDIL had no reason to expect that its Yemeni employees represented a threat of violence, NDIL again cites to the testimony of only two witnesses:  Michael Reinert and Mark Edwards.  Plaintiffs again object to all of the cited testimony of Mr. Reinert as not relevant because he did not work for the same company as Alkumeem, thus, his “expectations” are not relevant.  Reinert Depo., p. 7.  Further, Mr. Reinert explained that he had no obligation whatsoever to monitor or supervise Alkumeem’s actions, as they worked for different companies.  Id., pp. 223-24.

The testimony of the interested witness Mr. Edwards cited by NDIL does not support NDIL’s argument, and contradicts the NDIL corporate representative’s admission that NDIL was aware of an unreasonable risk of harm from within the rig and from its own employees.  Frail Depo., p. 162.

Again, NDIL ignores Mr. Edwards’ testimony that most of the Yemeni employees of NDIL, including Alkumeem, were connected to Al Qaeda, and that Alkumeem’s use of the illegal intoxicating drug qat was “consistent.”  Edwards Depo., pp. 101, 98, 117.

Finally, please refer to the evidence and arguments in Section A above.



3.
There were numerous relevant previous crimes.
NDIL spends eight pages in its Motion discussing the Timberwalk factors.  Again, a Timberwalk “foreseeability” analysis is not necessary in this case because NDIL admitted that it knew of an unreasonable risk of harm to Ron Horsch (and because NDIL contractually and voluntarily assumed a duty to use ordinary care to protect Ron Horsch).  In any event, even if the question of duty were to be decided solely on evidence of prior crimes, NDIL would have a duty to use ordinary care to protect Ron Horsch.  Please refer to section A above for evidence and arguments on this issue.
a.
Previous incidents of violence at the “work site” – NDIL seeks to unreasonably limit the geographical area of consideration.

NDIL seeks to limit the geographical area of consideration to the work area around Rig 226.  This is a work area with a radius of about 150 yards.  NDIL calls this the “work site.”  It must be emphasized that NDIL did not operate Rig 226 in one isolated location.  Rather, NDIL was constantly moving Rig 226 about the Marib region, from one drilling location to another. 

Consideration of prior crimes should not be limited to the immediate work area of Rig 226, which is an area with a radius of only 150 yards.
b.
Security incidents at other NDIL rigs in Yemen must be considered in the foreseeability analysis.


NDIL acknowledges and cites to evidence of security incidents at other rigs it operated in Yemen.  Plaintiffs hereby incorporate by reference all of that evidence.  These incidents must be considered as they are relevant to NDIL’s knowledge of the “general danger” of operating rigs in Yemen, including Rig 226.  It should be noted that although NDIL mobilized Rig 226 in early 2002, it had been operating numerous similar rigs in Yemen for many years.

c.
Acts of terrorism do predict Alkumeem’s actions.

NDIL blatantly states:  “There is no evidence that Al-Kumaim had terrorist motives or affiliations.”  This flies in the face of the testimony of NDIL’s own employee, Mark Edwards, who testified that Alkumeem was “connected to Al Qaeda.”  Edwards Depo., p. 101.  Indeed, Mr. Edwards testified that “most of the Yemeni workers were connected to Al Qaeda.”  Id., p. 98.

Even if Mr. Edwards had not disclosed the connection between the NDIL Yemeni workers and Al Qaeda, prior acts of terrorism constitute prior acts of violence and/or prior criminal acts and must be considered when evaluating the “general danger” of premises such as Rig 226.



d.
Plaintiffs’ security expert.

Evidence of all of the other incidents as set forth by Plaintiff’s security expert John. L. Currie (and referred to by NDIL in its Motion) must be considered in the “foreseeability” analysis.  Ex. 1.  Plaintiffs hereby incorporate by reference all of the prior incidents referred to by NDIL and Mr. Currie.  Ex. 1.

4.
NDIL’s “ferocity” argument fails.
NDIL argues that the “ferocity” and “severity” of Alkumeem’s actions make them unforeseeable as a matter of law.  Please refer to section A above for arguments and evidence related to foreseeability.  The three cases cited by NDIL in support of this argument are easily distinguishable from this case.

5.
Qat on the worksite.

NDIL’s knowledge that its employees, including Alkumeem, were regularly using an illegal intoxicating drug at the worksite constitutes some evidence that NDIL should have known about the “general danger” presented by its Yemeni employees.  Please refer to section A above for arguments and evidence related to foreseeability. 


Plaintiffs object to the cited testimony of interested witness Mark Edwards in support of the argument that Alkumeem was not under the influence of intoxicating substances at the time of the shootings.  The testimony is highly unreliable, because it is based on Mr. Edwards’ “observations” during a period of one or two seconds while Alkumeem was pointing a gun and firing upon Mr. Edwards, resulting in three bullets entering Mr. Edwards’ abdomen.  Further, Mr. Edwards’ testimony contradicts the testimony of expert Dr. Krusz that Alkumeem was under the influence of qat at the time of the shootings.  Ex. 2.

D.
There Is Ample Evidence of Cause-In-Fact.

NDIL argues that there is no evidence of proximate cause, focusing on the cause-in-fact element of proximate cause.  NDIL’s sole argument as to the foreseeability element of proximate cause is:  “[a]s discussed above, Alkumeem’s actions were not foreseeable.”  Plaintiffs would show that there is ample evidence of foreseeability, as discussed in section A above, in support of the foreseeability element of proximate cause.  

The test for cause-in-fact is whether the act or omission was a substantial factor in causing the injury without which the harm would not have occurred.  Western Investments, Inc. v. Urena, 162 S.W.3d 547, 551 (Tex. 2005).  All that is required to show cause-in-fact is that “it was more probable than not that [the complainant] would not have been injured” had the alleged negligence not occurred.  See Southwest Key Program, Inc. v. Gil-Perez, 81 S.W.3d 269, 275 (Tex. 2002).  Further, one may prove causation via direct or circumstantial evidence.  Marathon Corp. v. Pitzner, 106 S.W.3d 724 (Tex. 2003).

There is ample evidence that NDIL’s acts and/or omissions were a cause-in-fact of the occurrence in question.


NDIL’s corporate representative conceded that the purpose of adequate security at a location like Rig 226 would be to prevent precisely what happened in this case.  For example, Mr. Frail testified:

Q
Is one goal of security at a work site like Rig 226 to reduce the risk that an unauthorized individual will be able to sneak a gun through the perimeter and into and inside the drilling location?

A
Yes.

Q
Is one of the goals of security at a work site like Rig 226 to … attempt to reduce the risk that a person will be able to harbor or hide a weapon inside the perimeter of the drilling location for many months?

A
Yes.

Q
Is one goal of security at a workplace like … Rig 226 to reduce the risk that a person will be able to use a gun and shoot and kill people inside the drilling location?

A
Yes.

Q
Is one goal of security at a workplace like Rig 226 to increase the chance that if an emergency situation breaks out, that it will be quelled before it results in more injury or death than necessary?

A
Yes.

Frail Depo., pp. 200-201.  Mr. Frail further testified:

Q
Mr. Naji, according to the Yemen government report, used a 9-millimeter Russian pistol to shoot, right?

A
Yes.

Q
And according to the report, Mr. Naji was hiding that gun at the drilling location for several months, right?

A
According to the report, yes.

Q
And according to the report, Mr. Naji used that gun to shoot Mark Edwards, William Sivell, and Ronald Horsch, right?

A
Yes.

Q
The goal of adequate security is to prevent exactly these types of things from happening, is it not?

A
That’s right.

Frail Depo., pp. 202-203.
Additionally, the testimony of Michael Reinert, the MI Swaco mud engineer who personally worked at Rig 226 and responded to the shootings, fully supports the element of cause-in-fact.  Michael Pritchard, the YHOC corporate representative, interviewed Mr. Reinert on March 24, 2003, only six days after the shootings.  Mr. Pritchard recorded the following:

Reinert expressed concern over inconsistencies in the Yemen military security procedures and stated it was his belief that had the former Captain of the Guard been present, who was there during their last rotation, Ron would be alive today.  Reinert stated that that particular Captain always maintained two Yemeni military personnel posted outside the door.  Reinert stated that … had the Captain been present, they would have been in a position to respond and prevent him from taking Horsch’s life.
Ex. 17.  Mr. Reinert clarified his opinions when he was deposed:

Q
About how far were these two guards, typically, when they were there and stationed from the door that you opened when you found Mr. Horsch’s body?

A
Oh, eight, ten feet.  Maybe less, but no more.

Q
Now, if Naji had to walk in, the shooter, this door the day of the shootings before he went into the trailers, and if those two guards had been there, how close to them would he have had to walk by before he got into the trailers?

A
No further than eight feet.

Q
When the shooter, Mr. Naji, exited the trailer, if he exited again through that same door and if those two guards, the military folks had been there, again, how close to them would he have been upon exiting the trailer?

A
Again, no more than eight feet.

Q
What is your basis for making that statement [that Ron would be alive today]:

A
It’s my opinion that there would have been no way that he could have shot William and Mark without these two people hearing the shots, and would have probably been in the room prior to Naji exiting, but definitely would have been immediately by the door as he came out.
Reinert Depo., pp. 83-85.  Mr. Reinert elaborated:

Q
If you had been where you say those guards were sometimes, in your opinion, do you think you would have heard any of the shots that were fired inside these offices?
A
Yes.

Q
What’s your basis for saying that?

A
Because you can hear, you know – they’re not made – they’re not highly insulated or anything, so noise goes through them fairly easily, and I believe you could.

Reinert Depo., pp. 212-13.  

Clearly, this testimony constitutes evidence that NDIL’s acts and/or omissions were a “substantial factor” in bringing about the occurrence in question.  
Further, according to security expert John Currie, NDIL’s negligence was a proximate cause of the death of Ron Horsch.  Ex. 1.  Mr. Currie identifies numerous acts and omissions by NDIL which were a proximate cause of the occurrence.  Ex. 1.  Mr. Currie bases his testimony on the proper definition of proximate cause, which includes the foreseeability and cause-in-fact elements.  Ex. 1.  For example, Mr. Currie testifies:
NDIL failed to use ordinary care to protect Ron Horsch from criminal acts of third parties at Rig 226, including Naji.  Ex. 1.  NDIL failed to provide any guard force of its own employees, thus, even if NDIL had created and implemented proper security policies, it had no one to enforce these polices.  Ex. 1.  NDIL failed to provide adequate security at Rig 226 to prevent (1) a gun from being brought in to the drilling location, (2) a gun from being carried and hidden in a cupboard at the drilling location for several months, and (3) Ron Horsch from being shot after Sivell and Edwards were shot.  Ex. 1.
NDIL should have, but failed, to do the following to prevent the gun from being brought into the drilling location:  (1) installed a fence around Rig 226 as it did at the Alif base and CPU, (2) systematically searched all vehicles and individuals entering the drilling location with hand held metal detectors, and (3) implemented and enforced a policy prohibiting guns in the workplace.  Ex. 1.  These measures would significantly increase the probability that a gun would be detected if someone tried to bring it into the rig site.  Ex. 1.
NDIL should have, but failed, to do the following to prevent the gun from being carried and hidden in a cupboard at the drilling location for several months:  (1) conducted random, effective searches of the drilling location for weapons, and (2) implemented and enforced a policy prohibiting guns in the workplace.  Ex. 1.  These measures would significantly increase the probability that a gun would be located if it was hidden at the rig site for several months.  Ex. 1.
NDIL should have, but failed, to do the following to prevent Ron Horsch from being shot after Sivell and Edwards were shot:  (1) have an adequate guard force at the drilling location, as required by contract and by the exercise of ordinary care.  Ex. 1.  The presence of a competent and efficient guard force, as NDIL was contractually required to provide at Rig 226, would have significantly increased the probability that the shooter would have been subdued before he shot Ron Horsch.  Ex. 1.
NDIL's failure to carry out its security obligations under the Drilling Contract, and failure to use ordinary care to protect Ron Horsch from criminal acts of third parties (including NDIL employees) at Rig 226, was negligent and was a proximate cause of the death of Ron Horsch.  Ex. 1.
NDIL was negligent in failing to respond to the emergency situation after Sivell and Edwards were shot, and before Ron Horsch was shot.  Ex. 1.  NDIL should have, but failed, to have an adequate guard force which, if it was competent and efficient as contractually required, would have responded to the shootings of Sivell and Edwards before Horsch was shot.  Ex. 1.  According to Mark Edwards, the gun did not have any silencer on it, and the initial shots were loud bangs that sounded like a typical gunshot.  Ex. 1.  The FBI investigation reveals that at least two persons, one of whom was inside a different trailer, heard the shots.  Ex. 1.  A competent and efficient guard force would have heard the shots and responded.  Ex. 1.  According to Mark Edwards, about 3-4 minutes passed between the initial shots and when Mr. Horsch was shot.  Ex. 1.  This was more than enough time for a competent and efficient guard force to respond to the situation.  Ex. 1.  Further, if the guard force was competent and efficient as contractually required, it would have subdued the shooter before Mr. Horsch was shot.  Ex. 1.  This negligence was a proximate cause of the death of Ron Horsch.  Ex. 1.
There is evidence that Naji was carrying and hiding a gun at the rig site, using an illegal drug, using prescription drugs, had mental problems, and made threatening statements.  Ex. 1.  If NDIL was not aware of any of this, then NDIL was negligent in its supervision of Naji.  Ex. 1.  NDIL should have, but failed to, create, implement and enforce policies relative to these issues.  Ex. 1.  NDIL failed to do so.  Ex. 1.  NDIL did not implement its written policy prohibiting guns in the workplace, it had no policy of systematically searching all personnel and vehicles which entered the rig site for weapons, it did not implement its written policy prohibiting illegal drugs, it did not enforce its contractual obligation under the Drilling Contract to prohibit illegal drugs at the rig site, it did not enforce its policy prohibiting the use of qat, it did not enforce its written policy requiring management to approve the use of legal drugs at the workplace, and it had no policy directed to determining whether its employees had mental problems or were making threatening statements.  Ex. 1.  All of this conduct was negligent and was a proximate cause of the death of Ron Horsch.  Ex. 1.
If NDIL was aware that Naji was carrying and hiding a gun at the rig site, using an illegal drug, using prescription drugs, had mental problems, or made threatening statements, then NDIL was negligent in failing to remove Naji from the rig site.  Ex. 1.  NDIL should have, but failed to, remove Naji from Rig 226 because he presented a security risk to all other workers at Rig 226.  Ex. 1.  This negligence was a proximate cause of the death of Ron Horsch.  Ex. 1.
There is evidence that before the shootings Naji complained to the NDIL rig doctor of insomnia and anxiety (and other problems), and was prescribed prescription medication (including valium). Ex. 1.   NDIL was negligent in prescribing prescription medication to an employee without having management determine that his work would not be significantly affected by use of the drug (which was a violation of NDIL’s legal drug policy).  Ex. 1.  NDIL was negligent in prescribing prescription medication to an employee who was carrying and hiding a gun at the rig site, using an illegal drug, using prescription drugs, had mental problems, and made threatening statements.  Ex. 1.  This negligence was a proximate cause of the death of Ron Horsch.  Ex. 1.


A.
The JoJos and Price cases are readily distinguishable.

NDIL cites to the JoJos and Price cases in arguing that the evidence of cause-in-fact is speculation.  First, the evidence of cause-in-fact is not speculation.  Second, the two cases relied upon by NDIL are readily distinguishable from this case.


In JoJos, the occupants of two different vehicles in a restaurant parking lot got into a verbal quarrel, and the occupant of one of the vehicles shot at the other vehicle with a shotgun.  JoJos Restaurants, Inc. v. McFadden, 117 S.W.3d 279, 281 (Tex. App. – Amarillo 2003, pet. denied).  The plaintiffs alleged that JoJos was negligent in failing to provide a secure and safe place for them, and that JoJos had a duty to place security personnel in the parking lot during the “bar rush” late night hours.  Id.  The court of appeals noted that there was “no evidence” permitting one to rationally infer that had security personnel been present, that the harm emanating from the shooting would not have occurred.  Id. at 284.  

Unlike in JoJos, in this case there is ample evidence of cause-in-fact.  Please refer to the evidence and arguments in this section, above.  Further, the JoJos case involved only the question of whether a security force would have prevented the spontaneous altercation that occurred.  This case, on the other hand, involves allegations that NDIL had at least three opportunities to prevent the death of Ron Horsch:  (1) prevent the gun from being brought into the drilling location, (2) seize the gun some time while the employee possessed it for several months at the drilling location, and (3) provide a guard force that would have responded during the 3-4 minute time period after the first series of shootings and before Ron Horsch was shot.
In Price, three individuals beat up the plaintiff in a night club.  Price v. Ford, 104 S.W.3d 331, 333 (Tex. App. – Dallas 2003, pet. denied).  On the night in question, the club employed four off-duty Dallas police officers outside the club and eight to ten security guards inside the club.  Id. at 332.  Further, the club required customers to pass through a metal detector and each was patted down by a security guard upon entering the club.  Id.  The plaintiff alleged the club was negligent in failing to provide adequate security.  Id.  Specifically, the plaintiff alleged that the security guards inside the club should have responded more quickly to the altercation, and produced the testimony of a security expert that this earlier intervention “could have prevented some of [plaintiff’s] injuries.”  Id. at 333.  The court of appeals concluded that “[s]uch evidence, without more, is not legally sufficient to prove proximate causation.”  Id.  
Again, unlike in Price, there is ample evidence of proximate cause in this case.  
2.
As a matter of law, Ron Horsch’s actions are not an intervening cause.
NDIL argues that Ron Horsch’s actions are an intervening cause as a matter of law.  First, at a minimum, whether Ron Horsch’s actions were an intervening cause is a fact issue for the jury to decide.

Second, in making this argument, NDIL simply ignores the “rescue doctrine” under Texas law. The rescue doctrine applies in situations in which the negligence of one party creates a dangerous situation from which someone, either the negligent party or another, must be rescued.  In this situation, a rescuer who suffers injuries in reasonably undertaking a rescue may recover from the negligent party.  Conaway v. Roberts, 725 S.W.2d 377, 378 (Tex. App. – Corpus Christi 1987, den.). 


NDIL was negligent in many ways, including in failing to provide security at Rig 226.  Ex. 1; also see this section, above.  This created the dangerous situation resulting in one of its employees possessing a gun at the work site for several months, using illegal drugs, using prescriptions drugs, and becoming mentally unbalanced.  See Section A, herein.  This resulted in the perilous situation to which Ron Horsch was required to respond.  Thus, the rescue doctrine is applicable to this case.

The rescuer ordinarily is not chargeable with contributory negligence as a matter of law.  See Halepeska v. Callihan Interests, Inc., 371 S.W.2d 368, 379 (Tex. 1963).  Nor will the rescuer’s actions be considered an unforeseeable intervening cause, so as to negate the proximate cause element of the rescuer’s negligence claim, as long as the acts of the rescuer are reasonable under the circumstances.  Tri-State v. Barrera, 917 S.W.2d 391, 397 (Tex. App. – El Paso 1996, dis. agr.).  

Thus, NDIL’s argument as to Ron Horsch’s actions fails.
E.
NDIL’s Argument That it Did Not Control The Work Site Contradicts the Summary Judgment Evidence.

NDIL argues that it did not “control the work site.”  First of all, the summary judgment evidence shows that NDIL did, in fact, control the work site.  Second, the pertinent question is who controlled security at the work site.  Again, the summary judgment evidence shows that NDIL was in control of security at Rig 226.


1.
There is evidence that NDIL controlled the work site.

In making this argument, NDIL ignores the Drilling Contract, the testimony of its own corporate representative, Owen Frail, and the testimony of the YHOC corporate representative, Michael Pritchard.  Please refer to section A, including A.3., above discussing the evidence that NDIL controlled Rig 226, including the security of the rig.

2.
The evidence does not show that YHOC controlled the work site.
In a different case related to Rig 226 (Cause No. 2004-23281, Jerry Prince v. Hunt Oil Co. et al., 334th Judicial District Court, Harris County, Texas), Hunt Oil manager Aaron Stephenson testified as follows:  “Yemen Hunt Oil Company [YHOC] did not own, operate, or control the rig in question.”  Ex. 24.  Mr. Stephenson further testified that Ron Horsch would have been the YHOC company man, but:  “[a]s for assigning daily work activities and monitoring work activities, those functions were not part of the company man’s job.”  Ex. 24.   The affidavit of Mr. Stephenson clearly demonstrates that NDIL, and not YHOC, controlled Rig 226.  Further, please refer to section A, including A.3., above discussing the evidence that NDIL controlled security at Rig 226.  
F.
Plaintiffs’ Negligent Hiring Claims Do Not Fail as a Matter of Law.

The first time NDIL addresses Plaintiffs’ negligent hiring claims is on the second to last page of its motion.  The negligent hiring claims are a distinct cause of action.  NDIL tries to lump this cause of action with Plaintiffs’ premises liability claim, referring the Court to “the deficiencies noted above.”  The “deficiencies noted above” are 33 pages of argument directed only to Plaintiffs’ premises liability claim, with no reference whatsoever to the negligent hiring claims.  Plaintiffs specially except to this attempt to lump these causes of action together, as it is unclear how NDIL’s arguments as to the premises liability claims translate to their arguments to a completely different cause of action – negligent hiring.  Plaintiffs further specially except to this portion of NDIL’s motion because NDIL fails to some extent to specify which elements of negligent hiring it is attacking.

Under Texas law, an employer who negligently hires an employee who is incompetent or unfit for the job may be liable to a third party who is injured as a proximate result of this negligence.  Generally, the employer’s duty under this theory is to inquire as to the competence and qualifications of persons hired.  Carney v. Roberts Inv. Co., Inc., 837 S.W.2d 206, 211 (Tex. App. – Tyler 1992, pet. denied).  An employer’s liability under this theory is direct liability for the employer’s own negligence in selecting the employee.  Deerings West Nursing Center v. Scott, 787 S.W.2d 393, 396 (Tex. App. – El Paso 1990, writ denied).  It is clear under Texas law that the employee need not have been acting within the course and scope of employment at the time of the injury for the employer to be liable under a negligent hiring theory.  Dieter v. Baker Svc. Tools, 739 S.W.2d 405, 408 (Tex. App. – Corpus Christi 1987, den.); see also Porter v. Nemir, 900 S.W.2d 376, 385-86 (Tex. App. – Austin 1995, no writ); Robertson v. Church of God, Intern., 978 S.W.2d 120, 125-27 (Tex. App. – Tyler 1997, pet. denied).  

NDIL argues there is no evidence that failed to use ordinary care in hiring Alkumeem.  Please refer to the evidence and arguments in section A above, which includes ample evidence that NDIL failed to use ordinary care in hiring Alkumeem, which includes the company’s knowledge that he was connected to Al Qaeda and that he regularly used an illegal intoxicating substance.


WHEREFORE, Plaintiffs request that the Court deny Defendants’ Motion for Summary Judgment, and request all further relief to which they may be entitled.
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IN THE DISTRICT COURT OF
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VS.





§

HARRIS COUNTY, TEXAS 







§

HUNT OIL COMPANY, et al.


§

151st  JUDICIAL DISTRICT 

ORDER


CAME ON to be heard Defendant Nabors Drilling International, Ltd.'s Motion for Summary Judgment, and the Court, after a review of same, and after hearing arguments of counsel, if any, is of the opinion that Defendant Nabors Drilling International, Ltd.'s Motion for Summary Judgment should be, and hereby is, in all respects denied.  Accordingly, 


It is therefore, ORDERED, ADJUDGED, and DECREED that Defendant Nabors Drilling International, Ltd.'s Motion for Summary Judgment is DENIED.


SIGNED:  ________________________________.
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_________________________________________
VUK S. VUJASINOVIC 

SBN:  00794800

1001 Texas Avenue, Suite 1020

Houston, Texas 77002

713.224.7800

713.224.7801 Fax
ATTORNEYS FOR PLAINTIFFS
PAGE  
53

