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 June 19, 2009
VIA FACSIMILE:  214-220-5902
Kevin M. Murphy

Colliau, Elenius, Murphy, Carluccio, Keener & Morrow

600 North Pearl, Suite 1400

Plaza of the Americas
Dallas, Texas  75201

RE:
Cause No. 2008-31471; Kurt Robinson v. U.S.A. Logistics Carriers, LLC; In the 333rd Judicial District Court of Harris County, Texas 

Dear Mr. Murphy:
I received your June 17, 2009 letter claiming that the attorney (Mr. Michael Garza) the insurance company (CNA) hired to defend its insureds in Hidalgo County did not forward our March 6, 2008 Stowers letter to you.  While that may or may not be true, it is irrelevant.  CNA selected and hired the attorney to represent its insureds and the fact that there was allegedly some sort of communication breakdown between CNA and the attorney it chose to defend its insureds is a matter between CNA, its insureds, and the attorney CNA chose.
 

Further, with respect to your comments about the facts of this case, it is clear that CNA has still failed to properly and reasonably evaluate the potential liability exposure in this case and is under a number of mistaken impressions regarding the nature of liability and damages.  One can only conclude that CNA is not taking the appropriate steps to remain involved in this case and discharge its legal obligations to its insured.
 

It is telling that CNA is deliberately opting not to have a CNA employee present at mediation.  One wonders, given the exposure in this case, why CNA would refuse to have a CNA employee physically present at the mediation, where any misconceptions about the true nature of this case will likely be addressed.  One can only conclude that CNA is intentionally distancing itself from its insureds in an effort to avoid obtaining the necessary information to properly and reasonably evaluate this case.
 

It is a truism that "ignorance of the law is no defense."  This applies to CNA's obligations to its insureds in this case.  That is, CNA cannot continue to remain willfully ignorant of the true nature of this case and then claim that these actions will protect it from the legal obligations imposed by Stowers and its progeny.
 

 
I encourage CNA to reconsider its decision not to physically attend mediation.  I think a reasonable insurance carrier would do so, particularly given the facts of this case and previous alleged issues with communication.  I don’t want there to be any doubt as to whether CNA appreciates the true value of this case.  If CNA shows up for the mediation, it will certainly be reminded of the true nature of this case through my presentation.

As far as your invitation to provide updated information to the CNA Claims Specialist, I thought that is what you hired Mr. Cramer for?  


Since you asked, let me fill you in.  In addition to all of the information in our Stowers demand that was ignored, Mr. Robinson needs to have another major neck surgery as well as a back surgery.  We have produced to Mr. Cramer all of the medical records reflecting this, which includes the costs for these procedures in the range of several hundred thousand dollars.  You can get the copies directly from him.


Did Mr. Cramer report how the deposition of your biomechanic Dr. Bain went?  Did he tell you that Judge Halbach – who is presiding over this case – has already once previously stricken Dr. Bain as an expert in his court only two years ago?  We have a motion to strike him again which is set for hearing soon.


The deposition of your retained medical expert, Dr. Greider, revealed the absurdity of his opinions.  You should probably follow up with Mr. Cramer and he can fill you in on that.  I certainly will at mediation.


I am not sure whether Mr. Cramer will have “time” before mediation to report to you what happened at the hearing today on our Motion for Sanctions.  Let me update you.  Mr. Cramer hired a team of private investigators who went to Mr. Robinson’s house when he was having a yard sale, and pretended to be interested in buying a swing set he was selling.  The investigators made direct oral contact with Mr. Robinson about issues specifically pertaining to this case.  Further, Mr. Cramer’s investigators coerced Mr. Robinson in to physically helping them load parts of the swing set in to the investigators’ vehicle.  For the full details of this scheme, Mr. Cramer can send you a copy of his disclosure response in which he sets forth in detail what his investigators did.  He also produced the videotape.  

I am not concerned about what the videotape reveals as to Mr. Robinson, because nothing in it contradicts his true injuries and condition.  The main point is the ethical violations that occurred in obtaining the videotape.


Did Mr. Cramer send you a copy of my Motion for Sanctions?  Did he send you his Response to it, in which he defended the investigators’ conduct by saying they “genuinely” wanted to buy the swing?  Did he send you my Reply, in which I set forth the ethical rule violations that form the subject of the discovery abuse sanctions that are coming down the pipe?

At the hearing this morning which was attended by Mr. Cramer as well as Mr. McCoy, the main investigator was put on the stand and answered several questions under oath, including many questions from Judge Halbach.  The investigator was caught in several lies – by Judge Halbach.  Mr. Cramer was also caught in a lie in the courtroom – the investigator testified that his team “pretended” to be interested in buying the swing, which is a far cry from “genuinely” wanting to buy it as written, verified and filed under oath by Mr. Cramer.  I think that’s called “perjury.”
Judge Halbach asked Mr. McCoy outright whether the investigators’ conduct was inappropriate, and Mr. McCoy agreed, on the record, that it was indeed inappropriate.  
To say Judge Halbach was hopping mad would be a vast understatement.  Judge Halbach stated he would definitely assess sanctions for this conduct, he has just not decided how far the sanctions will go.  Mr. Cramer and Mr. McCoy can tell you the sanctions I suggested, and rest assured we will suggest more.

Judge Halbach asked for the video after the hearing, and I gave him a copy.  Rest assured, after he sees the video he will not be any happier.  If you have any interest in viewing the scheme on video, Mr. Cramer or Mr. McCoy can probably provide you with a copy.


The depositions of two of the investigators are set for this afternoon.  Mr. Cramer filed a motion to quash them this morning on grounds of “work product” privilege, and Judge Halbach denied it immediately.  To say Judge Halbach scoffed at Mr. Cramer’s senseless “work product” privilege assertion would be another understatement.  Judge Halbach is very interested in hearing what these two unscrupulous investigators have to say under oath during thorough video deposition questioning.
Judge Halbach wants us to report on how these investigator depositions go.  We will report that to him first thing Monday morning, at which time we will suggest several additional sanctions.
In 15 years of practice, I have never encountered conduct anything like this.  Rest assured Judge Halbach is not going to do the defense any favors in this case.  

By the way, please send a copy of this letter directly to the insureds.  If I were them, I would have many questions concerning the defense of this case.


Very truly yours,






Vuk S. Vujasinovic

VSV: kkw
cc:
Michael W. Cramer – Via Facsimile 713-523-7005


Barney McCoy – Via Facsimile 713-526-4419


Douglas Fisher – Via Facsimile 312-817-3473

Susan Cottrell – Via Facsimile 281-368-8316
