i
Fiieg 11 February 18 F2:49 .
Chris Daniel - District Clerk
Harvis Cou

nty
EC101J016185284
By: adilianl a. solis

i

NO, 2011-08654

MARCO QUINTANILLA, IN THE DISTRICT COURT OF
Plaintiff,
V.

--—"-’--
HARRIS COUNTY, TEXAS - 4

Lp,

§
§
§
§
§
ENTERPRISE PRODUCTS PARTNERS, g
§
Defendant, g

270TH JUDICIAL BISTRICT

TEMPORARY INJUNCTION AND cmmm
APPROVIN NT AGREEMENT

\“JAgreemon " between the U.S.

After reviewing the “Evidence and Site Co o

Occupational Safety and Health Administration (“OSHA”} and Enterprise Products Operating

L.L.C. (“Enterprise'} relating to an incident :hmjw urred at Enterprise’s Mont Belvieu West
Termination in Mont Belvieu, Texas on February 8, 2011, a copy of which is attached hereto es
Exhibit A (hereinafter “Agreement"), arpzl;l;eming the arguments of counse! relative to Plaintifls
request for a temporary mjunctxon, ﬁeﬁ‘ourt hereby orders as follows:
i The Court has ;e\?lewed the agreement referred to as the Evidence and Site
Control Agreament (“Agmgj H
N

Agreement,

t") The Cowrt hereby Orders Enterprise to comply with the

2. Tl;ekc,durt orders Enterprise to provide Plainiiff with copies of any notices

razﬂ

provided to QS}EA under the Agreement. Said provision to Phaintiff shall be reasonably
o ( ~
concurrenitwith the provision to OSHA.

3. The Court acknowledges that the site still needs fo be cleared of hydrocarbons and
made safe (planned incident response activities under the Agreement). Enterprise ia authorized

the carry out such activitics provided it complies with the Agreement. Plaintiff may be on site,
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but not in the exclusion zone during these activities to minimize nomessential personnel in
exclusion zone during these activities,

4, The Court orders Enterprisc to provide Plaintiff with access to the site for
inspection after the site is made safe but before evidence collection under Section B of the
Agreement begins, 7

5. 'The Court orders Enterprise to provide Plaintiff any and @ii‘;ﬁ{-;towls develaped
with OSHA under the Agreement,

6. The Court orders Enterprise to allow Plaintiffs consu tants and experts within the

exclusion zone to observe activities being carried out undef"__ ¢ Agreement (under the planned
o

incident response activities), Plaintifl’s consultams @r experts must undergo site safety
orientation, be properly trained, wear all neoegsary and appropriate personal protective
equipment (“PPE™), and not interfere with th@“ws}‘rf( and follow site safety rules and procedures.

The Court understands and orders that mef\_g}mber of experts be limited to a minimum for the

observation activity,

7. The Court orders Enf;erpnse to provide to Plaintiff all documents required to be

created and/or maintained mlﬁfér The Agreement, The Court further orders Enterprise to maintain

copies of all documents proy:ded and submitted to OSHA and/or any other investigating agency
or organization as a j&m‘tvbf any such agency’s investigation(s).

‘%h extent notice is required under this Order, it may be given to the Plaintiff

by provxdmg nptlce to the following:

Vuk 8. Vujasinovic

Vujasinovic & Beckom, P.L.L.C.
1001 Texas Ave., Suile 1020
Houston, Texas 77002
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9. Notice to the Defendant may be given by giving notice to:

Otway B. Denny, Jr.

Fulbright & Jaworski L.L.P.
1301 McKinney, Suite 5100
Houston, Texas 77010-3095

10.  Upon entry of this order, the Court's prior Temporary Restrafning Order is
R -;’75";;"*‘\
dissolved.

11.  All other relief not granted herein is DENIED.

SIGNED this thedzgf day of February, 2011,

. 4§DGE PRESIDING

AGQREED TO BY:

i)
Kenneth Fenelon i
Vujasinovic & Beckom, P.L.L.
1001 Texas Ave., Suite 1020
Houston, Texas 770025 .

FOR PLAINTIFF ‘s«
(‘Zx&

cKinney, Suite 5100
Houston, Texas 77014-3095
FOR ENTERPRISE PRODUCTS OPERATINGL.L.C.
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E AND

The partles 1o this Agreement shall be the Occupational Safety & Health Administration
(*OSHA") and Enterprise Products Operating LLC {“Enterprise™), Other parties may nlso
become signatories to this Agreement with the written coucurrence of OSHA and Bntorprise.

OSHA initisied an investigation into an incident that occurred at Enterprise Mont Belvjeu West
Terminal in Mont Belvieu, Texes on Pebruary 8, 2011. OSHA is investigating pumﬁnﬁodm
statotory authority of 29 U.S.C, § 657. Nothing in this Agreement confers of admity!

jurisdiction of OSHA or waives Estterprise's right to challenge such jurisdictiod, The parties
enter into this agreement with the intent to ensure the prompt and orderly pusgmhun. collection,
and availability for tasting of potentially relevamt evideace, so that the pmlﬁmay eonduct
thorough and complese Investigations.

The purpose of this Agresment shail be to engure that the parties: ww} have the opporwnity to
access the pbysical evidence and accident site itself in its original condition; (2) agree in advance
10 an ordesly effort by which evidence will be coliected, stored, i preserved for additional
documentation, testing, and analysiy; and (3) to establish basnr: pﬁﬂciples for testing, subject to
the development of specific protocols, :

This Agreement shall not be consteued, cither expmss@'uirunphedly. to limit the lawful authority
of OSHA to conduct a full and thorough investigatio@as authorized thmgh its enabling

legislation, nor fo abrogate or waive any rights of Eaterpriss, including its property rights, except
az set forth in this Agreement,

The partles mutually understand and IWGS follows:
o S

A, Site Preservation

I. Other than a3 pmvided\eliewhere in this Agresment, of unless subsequently agreed to in
writing by the puﬁa&hq this Agreement, the parties shatl not intentionsally move, aller,
destroy, rearra ana Ise tamper with any evidence that has potential relevance to
OSHA and/or, investigations, The partics may agree at any ime that spesific
arens, equ:p:ﬁen;. systems and materials in the exclusion zone described below are not
evidence uijimy be removed, repaired, discarded, stc. by Enterprise as part of necessary
demoliigi/sind rebuild activities. By agreeing to this paragraph, OSHA does not waive
any pgli_ﬁl may have under statute,

a.(zﬁhlass otherwise provided for in this Agreement, the parties agroe that the sxclusion
Ir“ Szone defined in drawing “West Slorage“ mark-up dated 2/11/1§ (the “Bxclusion
(\;\ ~ Zone™) shall remain in an “ay is” state, except for planned incident response uetivities
7 or in the case of an emergency, as those terms are defined below, until such time that
the parties agree to changes and actions permissible under this Agreement.

b. By mutval written agreement of the parties, the Exclusion Zone, equipment and
systems under restriction may be modified as the situation at the site evolves and the
investigations progress.

¢. Outside the Bxclusion Zone, normal plant operations may resume immediately.



2. For the purposes of this agreement, “planned incidant response activities” are the actions
being taken or to be taken by Entarprise that are roasonably necessary to address arisk of
setious hart to life, property, or the environment in the Exclusion Zone and systers
referenced above in Pamagraph *A.la."

n

Enterprise shall provide reasonable advance notica to OSHA, which shall include,
whenever possible, at least twenty-four {24) hotrs advance notice of all auph jlmm
Incident response activities, d

Whenever OSHA does not participate in or observe changes required, b

activities, Enterprise shall document all such changes, incloding but hotlimitsd 1o
changes to cquipment, such as to valves, mads to the “as-is™ statg,of the area and
systems in the course of carrying out such activities and prov;da thé docementation
of changes 1o OSHA,

During planned incident response activitics, Bnteq:usc sha(l! mt physmlly remove
materials, cquipment, valves, instruments, or piping in the Exclusion Zone or systems
described in paragraph “A.L.a" from their as-found | gjm unless there is no
altsmative method to safely accomplish the plannedactivities, If removal is
nccessary, Enterprise shall document the pm-mmq&if ‘candition, which shall include,
at a onimom, photographs or videotape of the ﬁmﬁzd post-removal conditions;
retain the removed items in a secure location; §aY provide the documentation, and
access 10 the items, to OSHA, Any items femived from the area shall be stored
according to the lerms of peragmph “B.76" r:( this Agroement.

3, For the porposes of this agreement, an "enﬁrgency" Is a situation (other than planned
incident response activities) that pose§ an imminent threat of barm to life, property, or the
environment, or threatens to causc- vfﬁlﬁuon of federal, state, or Jocal law.

b

c.

In the event Enterprise must mave. ot alter some or all of the physical evidenco at
issue due to an emergency, Eiterprise shall notify OSHA by telephone or, if feasible,
by written notification: }sqﬁicﬂy as possible, and if possible prior to moving or
altering the ev:dcngc,éfn ‘order t allow OSHA the opportunity to comment on the
proposed alteration or to further document the evidence/site.

If such notice is rot possible, Enterprise must provide written notice to OSHA as
800R 85 poss;bhihu-eaﬂer, which includes the followmg information: (a} a complete
explanation Mwhy nctice could not be provided prior to wmoving or allering the
“‘d"'“-':gﬂ’ % complets deacription of all actions taken to fectify the emergency; (c)
a timelint of events; and (d) photograghic or video ovidence, or other dotumentation
that slmvs the change in the evidencs and/or site,

Whin he amergency bas ended, any actions that can change or modify evidence o
ﬂmlehdnm site Itself must cease.

4. grﬁaﬁ;nse shall continue to be responsible for the continued sccurity and protection of its
+. 8w site, and any real or personal property therein, as well as any physical or

S

mentary avidence present on its premises or under the control of its officers,

“employees, attomeys, agents, or coatractors,




5. Al motifications shall be made by facsimile, coail and/or personal delivery, Uniil further

6. This Agreement does nit relieve Emerpq@q

B. Evidence Collection & Storage

nétice is provided, notices shall be semt to the parties as follows:
a. OSHA: Mhekeba Hager

hagor.mbekeba@dol gov
(281) 286-0583 x 222 (phoos)
(281) 2866352 (fax) NS

. P
Mark Briggs o~

2
{281) 286-5922 (phone) N
(281) 286-6352 {fax) A

b. Enterprise: Bill Gibson

beibson@eprod com
{281) 424-6855 (phone)
(281) 424-6817 {fax)

Mourk Farley
mm&mﬁm
(713) 276-7615 (phone)
(719) 276.7673 (fax)

of ita rights or obligations under any other
federal, state or local law.

7. Al pasticipating pactics will mfeau opportunity to identify and request items and

samples they wish to be citeited and retained and to have the opportunity to be present
for such collection, '!'hgmmﬁs may ngree [0 conduct joint avidence tdentification walk
through(s) at nmtualiy\acwpmble date(s) and time(s),

a. A sketch of th{&wﬁem location will be completed where appropriate including
nmuremem tﬁhearby tandmark and referenice points.

b, When anut:y- is identified, it will be niTixed with a durable tag, The tag will be
assigned a'unique alpha numeric indictor. The item wiil be recorded in an “svidence
log”, lmmu contain information regarding the date, tag numbet, description of the
:tem; ‘Bame of the individual who recovered the evidence and the porty that requested
tfﬁ&fﬁc item be preserved, The location of where evidence was found wiil also be

¢ Mked on a drawing of the area. The item will be photographed before and after

. ‘” S AEEing.

)

- ifa ta.ggad item is not attached to another piece of equipment and can be easily
remaved, it will bo removed from the incident area snd ransporied to the storoge
arcals) identified below in paragraph *B.7.6."

).l

d. If atagged item is attached to another piece of squipment and cannot be easily

removed, the dismantling process will be photographed or video taped. When
dismantling is necessary, the party that identified the item for retention will first
notify OBHA, end the parties will sttemgt 1o reach mutual agreement on a privocel
for the dismantling process. OSHA shall not unreasonably withhold consent 1o such
a projocol.




C. Testing

Al of the evidence will be secured in a siorage area(s) on the grounds of the
Entesprise facility agreed upon by the parties, Access to the storage area will be
controlled. Any party that will be entering the storage area will provide reasonable
advance notice to all the other parties of any such enkry. Any party may be presemt to
observe the entry of any other panty into the evidence storage area. Access by any
parties to the physical evidence in this case shall be documented in an “evidence
control log,” annotating who accessed what evidence, the purpose of thuisu and the
duration of each visit. EOR
Enterprise shall keep and maiatain the evidence fog and evidence ooqubfog and
shall provids them to the other parties upon request, Enterpnse shﬂi ii'lforrn OSHA
within 24 hours of any entries to the logs. _

8. All partics desiring (o perform non-destructive testing of tl;e@a:dence covered by this
agresment shall first notify all parties and atempt to obtal the mutual agreement of alf
perties 1o protocols for removal, chain-of-custody, pm?-ﬁtgﬁon. and testing. The parties

shall not unressonably withhold consent,

a,

9, Any desructive testing

If the parties reach agreement on such pmtpcdlg iy party planniag to conduct non-
destructive testing shall provide at ieast 24<boprs notice to the other parties in
accordance with paragraph “A.5" of th:s@eamt including the time and place of
such testing. Any party may be prosm‘fyobm and documeat Ron-destructive
testing conducted by any other party “Any party may Seek a protoctive order to
prohibit evidence testing, Nothivg in'this paregraph represeats an admisston by
Enterprise that OSHA has [egad autfiority to requirs such testing.

If the parties cannot reach an ag'eement on the non-deatructive testing of the
cvidence, OSHA may suk to compei the production of evidence as provided under
29 US.C § 657(D).

: lf'be covered in a separdte protocol. All parties desiring to

perform destructive e 'nk of the evidence covered by this agreament shall first notify all
parties and attempt thJbtam the mutual agreement of all parties {0 protocols for removal,

ch-in—oi-custody.\pmanon and tasting. The parties shall not unreasonably withhold

consent, (T

/.. e

T

D, Samples and Sdmpmg

10, The gawﬁpkinny identify relevant samples, as they deem necessary and appropriale, I
@m of their reapective investigations, that they request be presarved for collection
1

ysis. Sample collection shall follow the evidance collection procedures provided
tion “B,” except that the samples do Rot have to be photographed or videotaped

Msequem to tagging. If the parties determine that the available amount of a pasticulur
. Amuaterial is insufficient to ellow a apiit sample and testing of the same by multiple parties
is required of requested, all parties shall be notificd and a joint sampling snd testing
protocol will be developed for that particular material.

E. General Terms

11. Any terms or conditions contained within this Agrecment apply to the parties themselves,
a8 well as their officers, employeas, agents, alornsys, cORIactors, successors in interest,



and subrogmtes, as well as all such personnzl employed by any other related basiness
euthties, including but not limited to parent companies, holding companies, subsidiaries,
and business partners of amy sort.

12. ‘This Agreernent shall be effective on the date it is executed by all parties. This
Agreement shall emain in cffect untif such time as the parties mutually agree that it is no
longer necessary, or untt] a party gives written notice to all other parties that i no longer
intends to be bound by such Agreement, This Agreement caninot be changedgrizdified,
or suppleenenied except as mutually agresd in writing by the parties heretg.(7"

i o

13. This Agreement consiitutes the entire agreement beiwoen the OSHA, gnd-Enterprise and
merges any and alt prior discussions and negotiations, Any prior dndtrstandings of
representations of any kind preceding the date of this Agrezment shali not be binding on
either party except as incorporatcd in this Agreement itself, except that this Agreement
shall not apply to any actions or eventa occurring prior © c&ﬁe{{ﬁ&l of the Agreement,
Specificaily, OSHA and Enicrpeise, through their rospectiéa aithorized signataries, sach
acknowlcdge that it is not relying on any promises, oral or written, other than those terms
and conditions contained in this Agreement, Except asexpressly set forth hersin, this
Agreement is not intended to confer any rights an thifdparies and is not enforceable by
third partics. L

2/1 &./ Ze/l

Mhekeba Hager (& Date
Occupational Safery & Health Admipistration
i

z/é/?afr‘
Date
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